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I. IDENTITIES OF PARTIES 

1. Appellant - Plaintiff is PETER BEASLEY, a resident of Dallas 

County, Texas. Mr. Beasley is appearing pro se before this court. 

 

2. Appellee – the primary Defendant is the SOCIETY FOR 

INFORMATION MANAGEMENT, DALLAS AREA CHAPTER, 

(“the Society”), a Texas Corporation. 

 

3. Appellees the Society, Janis O’Bryan, and Nellson Burns are 

represented by Robert Bragalone and Soña Garcia of Gordon Rees 

Scully Mansukhani, 2200 Ross Avenue, Suite 4100, Dallas, TX 

75201-2708, and by Peter Vogel of Foley Gardere LLP, 2021 

McKinney Ave. Ste. 1600, Dallas, TX 75201. 

 

4. For the actions occurring in Collin County, the Appellees as a 

group, are also called Defendants. 
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4) Whether the trial court abused its discretion in declaring a party a 
vexatious litigant when counter-plaintiffs failed to show plaintiff 
had no reasonable probability to prevail on his: 
i) Fraud claims, 
ii) Breach of contract claims, 
iii) Defamation claims, 
iv) Due process claims, and 
v) Derivative claims. 

 
5) Whether the trial court abused its discretion in declaring a party a 

vexatious litigant when counter-plaintiffs failed to show the other 
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9) Whether the trial court abused its discretion in declaring an adverse 

party a vexatious litigant when the moving party failed to show 
qualifying judgments determined by a trial or appellate court to be 
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frivolous or groundless under state or federal laws or rules of 
procedure. 
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v 
 

 
16) Whether the trial court abused its discretion from denying a litigant 

from ever obtaining a hearing to present Rule 12 challenges and 
disqualification issues against the attorneys who filed a vexatious 
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original proceedings before a final judgment. 
 

20) where the words “litigations” is vague and overbroad, and 
defendants failed in their burden to show Beasley was not entitled 
to the discretionary relief he sought by mandamus. 
 
where the words “finally determined adversely” is vague and 
overbroad, 
 

21) and defendants failed in their burden to show any final adverse 
judgment when a litigation was remanded or transferred to another 
court. 

 
22) and defendants failed in their burden to show any final adverse 

judgment when a court, without prejudice, abstained from taking 
jurisdiction. 
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Summary 
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IV. STATEMENT OF THE CASE 

Beasley, as amended, filed Breach of Contract, Fraudulent 

Inducement, Defamation, Tortuous Interference, Declaratory 

Judgment, Due Process, and Injunctive causes of actions1. 

December 11, 2018, the court entered a final Prefiling Order2 under 

the Texas Vexatious Litigant statute. 

June 11, 2019, the court entered a 2nd final judgment3, dismissing the 

case. 

June 12, 2019, a request for findings of facts and conclusions of law 

was filed. July 11, 2019, notice of overdue findings was filed. 

July 11, 2019, a motion for new trial was filed as amended August 30, 

2019. 

October 21, 2019, Beasley filed the requisite Rule 34.6(c) notice to 

limit the appeal4.  

                                      

1 C.R. 629 – 648, App. Tab C, A4 – 23. 
2 C.R. 1,259 – 1,260, App. Tab A, A1. 
3 C.R. Supp. #1, 134, App. Tab B, A3. 
4 C.R. Supp. #4, 138 - 144 
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V. STATEMENT REGARDING ORAL ARGUMENT 

This appeal alleges extrinsic fraud on the judicial process itself and 

raises issues of “first impression”. The court entered no findings so the 

appeal must cover all possible scenarios to support the judgment, 

resulting in 27 issues. 

Unfortunately, the facts in this record are extensive covering 21 

companion legal proceedings from across the state for well over three 

years—predominately in this court (11). Due to numerous false 

assertions by the various lawyers who have been involved in this 

dispute ― with numerous false facts, unsupported by the record, 

numerous fact questions exist which appellant requests to rebut orally, 

pro se or through retained counsel. 

The important public policy implications in this appeal are better 

addressed during the give-and-take of oral argument. 

Oral argument may therefore benefit the parties and the Court, and 

help to ensure a just outcome in this important Dallas County case 

which concerns the all too familiar, recently notorious, alleged 

mistreatment of minorities who are falsely accused. 
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VI. THE RECORD 

October 17, 2019, this court ordered this appeal consolidated with 

then pending appeal No. 05-19-01111-CV. There are multiple Clerk’s 

and Reporter’s records. 

Clerk’s Records’ Name Designations 

Name File Name File Date 

C.R. DALLAS-DC-18-05278-CLR-VOL001.pdf 06/04/2019 

C.R. Supp. #1 DALLAS-DC-18-05278-CLR-SUPP- 2- 

VOL001.pdf 

08/30/2019 

C.R. Supp. #2 DALLAS-DC-18-05278-CLR-1-SUPP-

VOL001.pdf 

10/08/2019 

C.R. Supp. #3 DALLAS-DC-18-05278-CLR-1-SUPP-

VOL003.pdf 

10/28/2019 

C.R. Supp. #4 DALLAS-DC-18-05278-CLR-1-SUPP-

VOL004.pdf 

10/28/2019 
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Reporter’s Records’ Name Designation 

Name Hearing Date & Description Filing Date 

R.R.1 09/20/2018 – Vexatious Litigant 
Hearing, Dallas County 

05/28/2019 

R.R.2 09/20/2018 – Exhibits, Vexatious 
Litigant Hearing, Dallas County 

09/03/2019 

R.R.3 04/05/2019 – Motion for 
Reconsideration Hearing, Dallas 
County  

05/31/2019 

R.R.4 06/11/2019 – Motion to Strike 
Hearing, Dallas County 

08/23/2019 

R.R.5 07/30/2019 – Motion to Withdraw 
Hearing, Dallas, County 

08/23/2019 

R.R.6 08/07/2019 – Motion for Sanctions 
Hearing, Dallas, County 

08/23/2019 

R.R.7 04/03/2018 – Motion to Transfer 
Venue Hearing, Collin County 

08/23/2019 

R.R.8 08/10/2018 – Motion to Recuse 
Hearing, w/o Exhibits, Dallas 
County 

08/30/2019 

R.R.9 08/10/2018 – Motion to Recuse 
Hearing, w/ Exhibits, Dallas 
County 

09/03/2019 
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VII. ISSUES PRESENTED 

1) Whether the trial court abused its discretion in declaring Beasley a 
vexatious litigant where the court did not make the necessary 
findings, harming him, leaving him to guess on appeal. 

 
Part I – Inapplicable Statutory Use & Legal Sufficiency 

 
2) Whether the trial court abused its discretion in declaring a counter-

defendant a vexatious litigant when the counter-plaintiffs consented 
to being sued, as they paid the transfer and filing fee to sue a 
counter-defendant, when the counter-defendant did not file, 
prosecute or maintain the lawsuit. 

 
3) Whether the trial court abused its discretion in declaring a party a 

vexatious litigant when the motion was not timely filed, and is 
barred under the doctrine of judicial estoppel. 

 
4) Whether the trial court abused its discretion in declaring a party a 

vexatious litigant when counter-plaintiffs failed to show plaintiff 
had no reasonable probability to prevail on his: 
i) Fraud claims, 
ii) Breach of contract claims, 
iii) Defamation claims, 
iv) Due process claims, and 
v) Derivative claims. 

 
5) Whether the trial court abused its discretion in declaring a party a 

vexatious litigant when counter-plaintiffs failed to show the other 
party had no reasonable probability to prevail on their declaratory 
judgment and injunctive claims, when counter-plaintiffs, under the 
doctrine of judicial estoppel, may not claim a judicial non-
intervention defense. 
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Part II – Evidentiary Challenges 
 
6) Whether the trial court abused its discretion in declaring an adverse 

party a vexatious litigant when the moving party failed to show 
sufficient qualifying judgments finally determined adversely to the 
adverse party. 

 
7) Whether the trial court abused its discretion in declaring an adverse 

party a vexatious litigant when the moving party failed to show 
sufficient qualifying judgments finally determined adversely to the 
adverse party, which were commenced, prosecuted, or maintained 
litigations pro se. 

 
8) Whether the trial court abused its discretion in declaring an adverse 

party a vexatious litigant when the moving party failed to show 
qualifying litigations the adverse party permitted to remain pending 
at least two years without having been brought to trial or hearing. 

 
9) Whether the trial court abused its discretion in declaring an adverse 

party a vexatious litigant when the moving party failed to show 
qualifying judgments determined by a trial or appellate court to be 
frivolous or groundless under state or federal laws or rules of 
procedure. 

 
10) Whether the trial court abused its discretion in declaring an adverse 

party a vexatious litigant when the moving party failed to show 
qualifying litigation after a litigation has been finally determined 
against the adverse party, the adverse party repeatedly relitigated 
or attempted to relitigate, pro se. 

 
11) Whether the trial court abused its discretion in declaring an adverse 

party a vexatious litigant when the moving party failed to show the 
adverse party has previously been declared to be a vexatious litigant 
by a state or federal court in an action or proceeding based on the 
same or substantially similar facts, transition, or occurrence. 
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12) Whether the trial court abused its discretion in affixing a $422,032 
security amount – the largest amount in state history without 
requiring any evidence. 

 
Part III – Frauds on the Court 

 
13) Whether the trial court abused its discretion in not entering the 

voluntary nonsuit of the nonsuiting party’s interlocutory vexatious 
litigant claim when the nonsuiting party, to illegally manipulate the 
court, took an unconditional nonsuit on all of their claims. 

 
14) Whether an extrinsic fraud can render the final orders void, when 

an insurance company, which pays for the lawyers on both sides of 
the case, improperly influences the outcome to not allow a fair 
opportunity for a litigant to exert his rights against a vexatious 
litigant determination, nor to present all the rights or defenses that 
could have been presented. 

 
Part IV – Constitutional Challenges 

 
15) Whether this court’s holding and the trial court’s application of 

Drum v. Calhoun resulted in void orders of the court for due process 
violations under the U.S. Constitution. 

 
16) Whether the trial court abused its discretion from denying a litigant 

from ever obtaining a hearing to present Rule 12 challenges and 
disqualification issues against the attorneys who filed a vexatious 
litigant motion. 

 
17) Whether the trial court abused its discretion in denying a litigant 

from obtaining a motion for new trial to prove the existence of 
extrinsic fraud in the determination of a vexatious litigant issue. 

 
18) Whether the vexatious litigant statute is unconstitutional as being 

overbroad as the statute totally eliminates a citizen’s right to 
immediate, ex parte protection from family violence and protection 
of their property, unless they can afford or retain an attorney. 
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Whether the vexatious litigant statute, as applied to Beasley, is 
unconstitutional,  

 

19) where the criteria of “at least five litigations” in “the seven-year 
period” is unreasonable and arbitrary when applied to Beasley who 
demonstrates a pattern of zealous advocacy using properly filed 
original proceedings before a final judgment. 
 

20) where the words “litigations” is vague and overbroad, and 
defendants failed in their burden to show Beasley was not entitled 
to the discretionary relief he sought by mandamus. 
 
where the words “finally determined adversely” is vague and 
overbroad, 
 

21) and defendants failed in their burden to show any final adverse 
judgment when a litigation was remanded or transferred to another 
court. 

 
22) and defendants failed in their burden to show any final adverse 

judgment when a court, without prejudice, abstained from taking 
jurisdiction. 

 
23) and defendants failed in their burden to show any final adverse 

judgment when a court, without prejudice, denied providing any 
relief. 

 
Summary 

 
24) Whether the trial court abused its discretion in issuing a Prefiling 

Order, as the underlying declaration that plaintiff was a vexatious 
litigant was unwarranted. 

 
25) Whether the trial court abused its discretion dismissing the lawsuit? 
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VIII. STATEMENT OF FACTS 

The earlier non-suited lawsuit 

Beasley, pro se, sued the Society on March 17, 2016, in No. DC-16-

031415, in the 162nd District Court of Dallas County, (“the Dallas 

County Lawsuit”). Beasley was a Director, the first African-American, 

for the Society, a Texas, non-profit for senior information technology 

(IT) professionals6. January 2017, the Honorable Judge Maricella Moore 

was the newly elected presiding judge. 

Eleven months later, defendants counter-sued Beasley, February 21, 

2017, to have him declared a vexatious litigant under the 

Declaratory Judgment Act.7 Defendants ultimately withdrew this 

claim8 at the MSJ hearing July 17, 2017. 

At that MSJ hearing, Judge Moore advised defendants9: 

THE COURT: Let's say this lawsuit goes away in one 
form or fashion and your client is 
concerned well, Mr. Beasley is going to 
go ahead and just sue us again. 

                                      

5 C.R. 181 
6 C.R. 182 
7 C.R. Supp #1, 27 - 44 
8 MR. BRAGALONE: I'm just saying, we withdrew the motion because we didn't 

get it filed within 90 days. C.R. 358, 31:23 – 25 
9 C.R. 1,251 
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Immediately upon filing that lawsuit 
guess what motion you should file? 

 
MR. BRAGALONE: This one within 90 days. 
 
The lawsuit did go away, by nonsuit, October 5, 201710. 

Post-nonsuit, Judge Moore entered an order11 that Beasley pay 

defendants’ attorney fees of $211,032. The Texas Supreme Court has 

accepted review12 of that order, and briefing was completed October 25, 

2019. 

The second lawsuit – the underlying judgments 

How it became filed in Dallas County 

Beasley did sue the same three defendants again, but in Collin 

County13 on November 30, 2017, No. 296-05741-201714, (the “Collin 

County lawsuit”).  The top count was the Society’s failure to provide 

Beasley defense insurance coverage under the Directors and Officer’s 

insurance provisions in the earlier Dallas County Lawsuit. Unlike the 

                                      

10 C.R. 843 
11 C.R. 214 
12 No. 19-0041, filed by attorney Chad Baruch August 5, 2019. Supp. C.R. 341. 
13 The suit was filed in the 417th District Court, Judge Cynthia Wheless, who 

recused herself February 14, 2018 under the allegation that her court had accepted 
ex parte communications, and the case was transferred to the 296th  District Court.  

14 C.R. 1362 
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Dallas County Lawsuit, the new lawsuit had tort claims including 

Breach of Contract, Defamation, and Fraudulent Inducement for 

damages in excess of $2,000,00015. 

Beasley sued individuals O’Bryan and Burns in a derivative action on 

behalf of the Society15. Beasley sued the Society for a declaratory 

judgment, which included claims: 

- To declare his membership expulsion, without a quorum as being 

void, 

- That the Society’s board is illegally constituted, 

- To declare actions by the Society subsequent to Beasley’s expulsion 

are voidable, 

- To declare the Society’s actions to give-away 66% of the members’ 

assets, a significant amount, to benefit non-members, under the 

guise of philanthropy, was against the articles of incorporation16 

January 16, 2018, Defendants responded with a Motion to Transfer 

Venue17. 

                                      

15 C.R. 629 – 648, Tab C, A4 – A23. 
16 C.R. 641 - 642 
17 C.R. 22 - 628 
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Beasley responded with a Rule 12 motion challenging the attorneys to 

defend the lawsuit18, and moved to disqualify them for various reasons, 

including that the Board of Directors had never authorized retaining 

these lawyers. 

March 2, 2018, defendant Burns, sued Beasley for defamation19 and 

the Society sued Beasley, a counter-defendant, for declaratory judgment 

relief with claims directly counter to Beasley’s that: 

- Beasley’s April 19, 2016 expulsion from the Society was consistent 

with the Society’s Bylaws 

- The actions after Beasley’s expulsion are valid, and do not require 

Beasley’s ratification, 

- SIM DFW’s philanthropy efforts are consistent with the bylaws 

and articles of incorporation 

April 3, 2018, the 296th District Court of Collin County ordered the 

lawsuit be transferred to Dallas County – in 30 days20. 

                                      

18 C.R. 45 
19 C.R. 649. 
20 C.R. 661 
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April 10, 2018, Defendant Burns paid the $123.00 copy / transfer fee 

in Collin County21, a fee to be paid by the plaintiff22. 

April 18, 2018, Defendants moved to expedite the transfer, and 

without a hearing, Judge Roach then transferred the lawsuit 

immediately that day23. 

April 18, 2018, the Collin County Clerk transferred the controversy to 

Dallas County24. The lawsuit landed in the 44th District Court, with “the 

new lawsuit being “filed” under DC-18-0527825. 

April 20, 2018, Defendant the Society paid the $292.00 Dallas County 

filing fee, a fee to be paid by the plaintiff26. 

The Vexatious Litigant Motion 

April 19, 2018, while the lawsuit was being transferred, Defendants 

filed a Motion to Declare Peter Beasley a vexatious litigant in Collin 

county27, 93 days after the MTV was filed28. 

                                      

21 C.R. 1367 
22 C.R. 1357 - 1358 
23 C.R. 662 
24 C.R. 662 
25 C.R. 6 
26 C.R. 1359, C.R. 21  
27 C.R. 663 
28 C.R. 663 - 989 
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As a result, before and on the moment the case was filed in Dallas 

County, it was automatically stayed by statute. Nowhere in this record 

does it show that Beasley filed, prosecuted or maintained any claims in 

the DC-18-0528 Dallas County Lawsuit, other than to defend against 

the vexatious litigant claim. 

Beasley responded to Appellees’ motion with several defenses29, 

including that 1) he did not file the lawsuit in Dallas County30, 2) 

Appellees would be unable to show Beasley had no probability to prevail 

in all of his claims31, 3) Appellees’ motion was late filed32, 4) that no 

sufficient failed judgments were commenced, prosecuted or maintained 

as a pro se litigant, finally determined adverse before the filing of the 

motion existed33,34 and 5) the Vexatious Litigant statute was vague, and 

unconstitutionally overbroad35. 

                                      

29 C.R. 1057 – 1085 
30 C.R. 1063 
31 C.R. 1061 
32 C.R. 1061 – 1063 
33 C.R. 1070 
34 C.R. 1063 
35 C.R. 1065 – 1067 



15 
 

During the automatic stay, Appellees moved to transfer the lawsuit 

again from the 44th District Court to the 162nd District Court. 

August 10, 2018, pro se, in a contested hearing, the Regional 

Presiding Administrative Judge, the Honorable Ray Wheless granted 

Beasley’s motion36 and recused Judge Moore. 

August 14, 2018, the lawsuit was transferred to the 191st District 

Court of Dallas County, the Honorable Gena Slaughter presiding37. 

The Vexatious Litigant Motion Hearing 

September 19, the day before the vexatious litigant hearing, The 

Hartford insurance company who was paying the defense for Appellees, 

contacted Beasley to provide him a lawyer38 – providing Beasley the 

legal help he was suing defendants to provide. The morning of 

September 20th hearing, the Rogge Dunn Group law firm was retained 

by The Hartford to represent Beasley 1) in defense of the counter-

claims, BUT ALSO 2) to represent Beasley’s affirmative claims against 

the Society—removing Beasley as his own lawyer39. 

                                      

36 C.R. 1086 
37 C.R. 1088 
38 C.R. Supp. #1, 140, ¶ 9 
39 C.R. Supp. #1, 157 
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The September 20, 2018, hearing included Beasley’s Rule 12 

challenge, a motion to disqualify defense counsel, a motion to request 

an order of mediation, and a motion for Rule 13 sanctions against 

defendants for filing the vexatious litigant motion, it being groundless40. 

Beasley, pro se, had subpoenaed Appellees Burns and O’Bryan to the 

hearing to be witnesses for him on the vexatious litigant issue who 

failed to appear41. Beasley’s lawyer asked for a 30 to 60 day abatement, 

because he had been retained that morning, but he did not file a 

written motion for a continuance42. 

When the judge denied the continuance43, Beasley’s lawyer did not 

withdraw – and proceeded although he frequently expressed he was 

unprepared for the hearing44. 

Appellees’ Evidence – Prong #1 

Appellees called no witnesses and did not allege that any statutes of 

limitations barred any of appellant’s claims. At the hearing, defendants 

                                      

40 C.R. Supp. #1, 110 
41 R.R.1 78:20 – 25 
42 R.R.1 5:20 – 8:1 
43 R.R.1 6:19 – 23 
44 R.R.1 81:3 – 8 
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cited no appellate court holdings or case law which holds that any 

particular claim that Beasley could not prevail on.  

Not once during the hearing did defendants mention the following 

Unchallenged Claims in Beasley’s petition: 

Unchallenged Claim #1: Beasley’s declaratory and injunctive relief 

that the Society was operating with an illegally constituted board45. 

Unchallenged Claim #2: Beasley defamation claims – with eleven 

cited dates, plus other times of alleged defamation46  

Unchallenged Claim #3: Beasley breach of an oral contract that 

the Society would provide Director’s and Officer’s defense insurance 

protection from March 17, 2016, (the date the original lawsuit was 

commenced) and that the Society would ask appellant to resign before 

instituting any expulsion proceedings against him. 

Unchallenged Claim #4: Beasley fraudulent inducement claim by 

oral and written representations47 that they would provide 

Director’s and Officer’s defense insurance protection from March 17, 

                                      

45 C.R. 635, App. Tab C, A10, ¶ 37 
46 C.R. 637, App. Tab C, A10, ¶ 46 
47 C.R. 638, App. Tab C, A13, ¶ 58 
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2016, (the date the original lawsuit was commenced) and that the 

Society would ask appellant to resign48 before instituting any expulsion 

proceedings against him. 

At no time during the hearing or post-hearing briefing did defendants 

provide any evidence or even argument why Beasley had no reasonable 

probability to prevail on these Unchallenged Claims. 

Appellees’ False Evidence 

During the hearing, Appellees mention the following facts: 

False Evidence #1:  Appellees’ Counsel argued that Defendants had 

already prevailed on appellant’s declaratory judgment, injunctive and 

due process claims49. 

Appellees’ False Legal Arguments 

False Legal Argument #1:  Appellees argued at the vexatious 

litigant hearing that Texas does not have a derivative lawsuit against 

directors of Texas non-profit corporations,50 but cited no Texas State 

                                      

48 C.R. 639, App. Tab C, A14, ¶ 69 
49 R.R.1 45:19 – 24  
50 R.R.1 42:17 – 20 
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holding that defines that there is no reasonable probability of such a 

claim. 

False Legal Argument #2:  Appellees argued that Beasley, as an ex-

member of the Society, had no standing to bring a derivative lawsuit 

against the individual defendants51. 

False Legal Argument #3:  Appellee argued at the vexatious 

litigant hearing that lawsuit DC-16-03141 which was nonsuited within 

2 years counts under the vexatious litigant statute using the legal 

rationale that it was not brought to trial after two years.52 

Defendant’s Evidence - Prong #2 

Appellees supplemented their motion twice, with the combined 

motions identifying the following prior litigations. 

#1.53  Peter Beasley v. Susan M. Coleman; Randall C. Romei, Case No. 
1:13cv1718 in the USDC Northern District of Illinois. February 21, 2014. 

 
#2.54  Peter Beasley v. John Krafcisin; John Bransfield; Ana-Marie Downs; 

Hanover Insurance Company, Case No. 3:13cv4972 in the USDC 
Northern District of Texas. September 17, 2014. 

 

                                      

51 R.R.1 42:27 – 23 
52 R.R.1 34:22 – 35:15 
53  C.R. 679, ¶ B1., C.R. 1019 
54 C.R. 680, ¶ B2., C.R. 1020 
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#3.55  Peter Beasley v. Seabrum Richardson and Lamont Aldridge, Cause No. 
DC-13-13433 in the 192nd Judicial District Court of Dallas County, 
Texas. June 12, 2015. 

 
#4.56  In re: Peter Beasley, No. 05-15-00276, Texas Fifth Court of Appeals. 

March 19, 2015. 
 
#5.57 Peter Beasley v. Society for Information Management, Cause No. DC-16-

03141 in the 162nd Judicial District Court of Dallas County, Texas. Not 
yet finally determined. 

 
#6.58 In re: Peter Beasley, No. 05-17-01365-CV, Texas Fifth Court of 

Appeals. December 11, 2017. 
 
#7.59 In re: Peter Beasley, No. 17-1032, Supreme Court of Texas. January 26, 

2018. 
 
#8.60 In re: Peter Beasley, No. 05-18-00382-CV, Texas Fifth Court of 

Appeals, filed on May 8, 2018. 
 
#9.61 In re: Peter Beasley II, No. 05-18-00395-CV, Texas Fifth Court of 

Appeals, filed on April 24, 2018. 
 
#10.62 In re: Peter Beasley III, No. 05-18-00553-CV, Texas Fifth Court of 

Appeals, filed on May 22, 2018. 
 
#11.63 In re: Peter Beasley IV, No. 05-18-00559-CV. Texas Fifth Court of 

Appeals, filed on May 22, 2018. 
 

                                      

55 C.R. 680, ¶ B3., C.R. 1029 
56 C.R. 680, ¶ B4., C.R. 1030 
57 C.R. 680, ¶ B5., C.R. 1032 
58 C.R. 680, ¶ B6., C.R. 761 
59 C.R. 680, ¶ B7., C.R. 763 
60 C.R. 1002, ¶ 1., C.R. 1010 
61 C.R. 1002, ¶ 2., C.R. 1015 
62 C.R. 1044, ¶ 1., C.R. 1048 
63 C.R. 1044, ¶ 2., C.R. 1054 
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The Security Amount 

December 11, 2018, the trial court granted Appellees’ motion and 

entered a Prefiling Order64. The order imposes a $422,064 “security” 

payment by January 11, 2019, for Beasley to continue his lawsuit65. 

Appellees’ simply asked for this security amount, the highest amount 

imposed in state history, without providing any evidence.66 

Post-Declaration Activities 

Beasley fired Rogge Dunn Group and retained Vaughn & Ramsey, 

who were “Panel Counsel” for The Hartford, to file a motion to rehear 

the vexatious litigant issue and allow Beasley to testify in his defense67. 

The agreement with Vaughn & Ramsey was for all legal services, 

affirmative and defensive, and to appeal this court’s ruling in 05-17-

1286-CV to the Texas Supreme Court68. 

Attorney Daena Ramsey filed a January 11, 2019, Motion for 

Reconsideration which the court heard on April 5, 2019, to allow 

                                      

64 C.R. 1259 
65 TEX. CIV. PRAC. & REM. CODE § 11.055(c) 
66 R.R.1 62:19 – 63:17  
67 R.R. 04/05/19, filed 05/31/19: 8:15 – 21, 9:9 – 19,  
68 C.R. Supp. #4, 39 – 42, App. Tab D, A32 – 35  

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.055
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Beasley to testify on the meritorious nature of his lawsuit69. The court 

made a distinction with Ms. Ramsey’s motion for “reconsideration” vs. 

to “rehear” and denied allowing additional testimony – again 

prohibiting Beasley from testifying in his own defense70. 

June 1171, the trial court dismissed Beasley’s lawsuit, with prejudice72 

and entered a take-nothing judgment, as requested by defendants in 

their January 16, 2018, Motion to Transfer Venue. 

After Beasley’s lawsuit was dismissed, the insurance company 

withdrew its coverage for Beasley, and Attorney Ramsey withdrew73. 

July 11, 2019, pro se, as amended August 30, 2019, Beasley filed a 

motion for new trial74. 

June 12, 2019, Beasley requested findings of facts and conclusions of 

law75. 

                                      

69 R.R.3 8:15 – 21 
70 R.R.3 37:1 – 10, 48:22 – 49:21 
71 C.R. Supp. #1, 133 
72 C.R. Supp.  #1, 134 
73 R.R.5 11:16 - 18 
74 C.R. Supp. #4, 5 – 134 
75 C.R. Supp #1, 22 
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July, 11, 2019, Beasley informed the court that its findings were 

overdue76. 

August 7, 2019, the court denied allowing Beasley a hearing on his 

motion for new trial.77 

Beasley appeals the December 11, 2018, and June 11, 2019, orders of 

the trial court. 

_______________ 

IX. SUMMARY OF THE ARGUMENT 

 

                                      

76 C.R. Supp #1, 23 
77 R.R.6 5:13 – 22 

The record explicitly expresses Appellees’ hatred of Beasley, and 

decisively demonstrates that the underlying 2018 / 2019 vexatious 

litigant proceedings and Beasley’s lawsuit dismissal were a sham 

– a sham of adversity. Defendants’ motion was groundless, in fact 

and at law, solely for the purpose to delay and to deny justice. 

Appellees’ only hope to prevail on this strategy was through fraud. 
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As far back as, July 17, 2017 when Appellees’ sought to declare 

Beasley a vexatious litigant under the declaratory judgment act, 

they have pursued and besieged him for over two years to falsely force 

him onto the Texas Vexatious Litigant’s list while contemptuously, 

mocking our American and Texan rules of law. Their goal is 

transparent ― to cheat and hide their wrong-doings, no matter the cost, 

– no matter what it takes. 

In getting Beasley on that list, Defendants’ goal was to ensure that 

Beasley takes nothing by way of his suit. How do we know this was 

their defense strategy―they said so! 

The first document Defendants filed in this cause on January 16, 

2018, described their intent to show, “Peter Beasley is a vexatious 

litigant”, and they asked that Beasley take nothing, which by law, 

constitutes “an Answer”.  

In keeping with Defendant’s strategy, on December 11, 2018, the trial 

court declared Beasley a “vexatious litigant” and on June 11, 2019, 

entered an order that Beasley “take nothing”. His lawsuit was 

dismissed. But, Defendants’ inclusion of an answer in their Motion to 
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Transfer Venue resulted in their vexatious litigant motion of April 19, 

2018, being three days too late. Which was late, for the second time. 

Notice how rather than allow Judges Cynthia Wheless, John Roach, 

Jr., or Bonnie Goldstein decide Beasley’s fate, the record leads to only 

one conclusion that Defendants believed they could manipulate Judge 

Maricella Moore to their advantage. Per the statute, a defendant may 

file a vexatious litigant motion which immediately stays all 

proceedings. Defendants could have filed their contest in Collin County, 

and if they lost, then moved to transfer the lawsuit. 

But rules don’t matter to Appellees. It was of no concern that Beasley 

did not file the underlying lawsuit; when the Society did. 

The statute is wholly inapplicable under these conditions. Plus, there 

was no evidence that Beasley could not prevail on his claims. So, in 

spite of the automatic stay, Defendants transferred the lawsuit twice to 

get to their favorite judge, before only whom they felt they could win. 

But the Presiding Judge for the 1st Administrative Region, the 

Honorable Ray Wheless, recused Judge Moore. 

So Defendants, their counsel, and the insurance company that 

supported them had to move to “Plan B” – to cheat! 
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_________ 

The Vexatious Litigant statute is a much needed tool for the judiciary 

and citizens to protect themselves from people who file frivolous, 

harassing lawsuits. The statute is a balancing – with an essential 

gating factor that a defendant may file the vexatious litigant motion 

against a plaintiff who filed, prosecuted or maintained a lawsuit of 

which there is no reasonable probability of success. 

However, this record shows: 

1. The Society paid the filing fee, and along with Burns, they are 

counter-plaintiffs ineligible under the statute to file the 

vexatious litigant motion. 

2. Beasley never filed, prosecuted, or maintained the lawsuit 

which was automatically stayed on April 19, 2018 in Collin 

County before it ever was filed in Dallas County. 

3. Appellees did not introduce evidence to show Beasley had no 

reasonable probability to prevail on all of his claims, where 

they didn’t even bother to call any witnesses, introduce any 

evidence, support their notions with relevant law, or even 

argue and challenge many of Beasley’s claims. 
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There was absolutely no way that Beasley could be declared a 

vexatious litigant― except through fraud. But Appellees surely knew 

the “fix was in” with Beasley’s attorneys being paid by the same 

insurance company as Appellees against him. 

Appellees were unconcerned that their three-year pursuit of Beasley 

would defame him and disparage and destroy Beasley’s software 

company that he worked so hard to build. They showed no care at the 

exploding cost to the North Texas judiciary and to the courts of appeals 

in handling Appellees’ pursuits. They were obviously happy to eliminate 

any ability Beasley had at age 61 to earn a living or to retire. 

Hate is a blinding force. 

Also, Appellees’ counsel did not concern themselves with the Texas 

Disciplinary Rules of Professional Conduct, to show candor to the 

court and to not make false legal arguments. The record is replete with 

repeated examples of false legal arguments, presentation of false facts, 

and a repeated examples of ex parte manipulation of the system. 

Defendants though did not expect Beasley, an older Black man 

without a legal education, to fiercely defend his civil rights which all of 

our forefathers fought for each of us to have. In the South, Blacks have 
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in not too many year’s past had to run from hate and lynching’s. 

Murders of Blacks by the police reoccur. 

Are we stuck in the 1960’s? 

To the contrary— Beasley was the first Black elected four times, and 

had risen to be one of the ten voting members of the prestigious twenty-

two person non-profit board of the Society. Believing he would be 

treated equally, he exercised his discretion, in the best interest of the 

members. As Membership Chair, he attempted to preserve the assets 

for use by the members rather than give-away 66% of the member’s 

assets, $52,500 of $79,700, to non-members. Such a substantial give-

away violates the Society’s articles of incorporation78. 

March 18, 2016, before the Society was sued, Beasley asked to meet to 

resolve the dispute and entirely avoid litigation79. Throughout the legal 

battle, Beasley asks for mediation80. 

                                      

78 R.R.2 801 
79 R.R.2 430, App. Tab G, A329 
80 R.R.1 6:8 – 23. 
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But instead, the Society and Burns, blinded by hate81 toward 

Beasley, a Black man standing his ground, they “ran him off”, 

humiliating and expelling him publically. They “killed” his business. 

Surely, they expected Beasley would simply run and never be heard of 

again. They would not even allow Beasley the option to resign. 

Too often we hear of the Micah Johnsons and other deranged nuts 

who are driven to acts of violence. Seldom, do we find the underdogs 

who are persistent in adhering to our American rule of law, with us 

seeing Beasley coming back, time and time again, hiring lawyers who 

are supposed to be on his side. Beasley clearly believes in the rule of 

law. He fiercely fights to have his day in court. 

This court of appeals covers six Texas counties, representing over 4 

million citizens, and has a duty to establish and uphold the rule of law. 

Texans believe in bringing disputes to the courts for resolution, and not 

to the streets. The system is imperfect at times, but no one is allowed to 

be “above the law”. 

                                      

81 Burns: “You think you're a white knight coming in here to save us, and you're  
not. You're an annoyance.” 
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A testament to our people is how we treat the last, the lost, and the 

least. This is an important appeal to all citizens in our society who 

stand their ground for our God-ordained civil rights. 

____________________ 

X. ARGUMENT 

Anderson : Where does it come from? All this 
hatred? 
Anderson : You know, when I was a little boy, 
there was an old negro farmer that lived down 
the road from us, name of Monroe. And he was... 
well, I guess he was just a little luckier than 
my daddy was. He bought himself a mule. That 
was a big deal around that town. My daddy hated 
that mule, cause his friends were always 
kidding him that they saw Monroe out plowing 
with his new mule, and Monroe was going to rent 
another field now he had a mule. One morning, 
that mule showed up dead. They poisoned the 
water. After that, there wasn't any mention 
about that mule around my daddy. It just never 
came up. One time, we were driving down that 
road, and we passed Monroe's place and we saw 
it was empty. He just packed up and left, I 
guess, he must of went up north or something. I 
looked over at my daddy's face. I knew he done 
it. He saw that I knew. He was ashamed. I guess 
he was ashamed. He looked at me and said, "If 
you ain't better than a nigger, son, who are 
you better than?" 
Ward : You think that's an excuse? 
Anderson : No it's not an excuse. It's just a 
story about my daddy. 
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Ward : Where's that leave you? 
Anderson : My old man was just so full of hate 
that he didn't know that bein' poor was what 
was killin' him. 

 Mississippi Burning, Colesberry, R.F., Zollo, F (Producers) 
& Parker, A. (Director). (1988). Mississippi Burning [Motion 
Picture]. United States, Orion Pictures. 

  Anderson – Actor Gene Hackman 
  Ward – Actor Willem DaFoe 
 

A. THIS APPEAL IS ABOUT HATE 

The animus toward Beasley is palpable and is evident throughout 

this record – from the Society, Burns and O’Bryan. 

Just a cursory read of Burns’ July 29, 2016 deposition easily sets off 

his arrogance toward, hostility at, and disrespect of Beasley82. App. A36. 

Burns: “You think you're a white knight coming in here to 
save us, and you're not. You're an annoyance.” 

 
  R.R.2 187, 129:3 - 4 
. . . . . . . . . 
 
Beasley:  “And it was in the best interest of SIM to have me 

expelled?” 
 
Burns:  “Without a doubt.” 
 
  R.R.2 297, 239:11 - 13 
. . . . . . . . . 
 
                                      

82 R.R.2 59, Exhibit 22, App. Tab F, A36 – 328 
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O’Bryan sent an e-mail across North Texas, to the member, 300+ 

senior IT leaders to proclaim Beasley’s expulsion. 

Beasley:  “And did [the e-mail to all members] use the word 
expel?” 

 
Burns:  “Yep. It did.” 
 
Beasley:  “And you felt it was in the best interest of SIM to do 

that?” 
 
Burns:  “Yes. Absolutely.” 
 
  R.R.2 297, 239:2 - 7 
 

The Society did not even offer Beasley the courtesy to first resign. 

The 3 ½ Year Assault on Beasley 

It is without dispute, for the last 18 months Beasley has been forced 

to defend his good name, state-wide, as NOT being a vexatious-litigant. 

It’s easy to understand no one would want to be erroneously listed as a 

Sex Offender. So too, Beasley must fight. 

Notice how the treatment against Beasley, proven in the record, 

mirrors the allegations on how he was treated as the first African-

American director on the prestigious, historically all White, male-

dominated Society Board. 
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The Society would not tell Beasley the reasons he faced expulsion, to 

impede his defense. And similarly, no findings were made in the trial 

court, thus thwarting this appeal. 

To remove Beasley from the board, rather than follow the bylaws to 

put that issue to a member’s vote, the board instead expelled Beasley 

from membership – which is naturally ineffective to remove a director 

from the board. To allow this, the safeguard of a member vote would be 

meaningless. 

Appellees seek to declare Beasley a vexatious litigant, bypassing the 

statute’s timelines, and ignoring the requirements of proof. But to allow 

this would overturn the entire State’s rule of law. 

______________ 

B. THE UNDERLYING JUDGMENTS ARE VOID DUE TO EXTRINSIC 

FRAUD. 

The lawyers are in it for the money, where even Beasley’s own 

lawyers83 betrayed him. The record is conclusive on this issue; defense 

counsel Bragalone tipped Beasley of this fact. And this error is 

                                      

83 Rogge Dunn, John Lynch, Daena Ramsey, Andrew Gardner 
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preserved in the second amended motion for new trial84. but more on 

this later (See, The Extrinsic Fraud is Proven., supra.). 

The issues of fraud; however, may not be reached in this appeal, as 

Issues 2 – 5 present, the vexatious litigant statute was inapplicable for 

its use against Beasley. The December 11, 2018 and June 11, 2019, 

orders of the court are void. 

_______________ 

PART I – Statutory and Legal Insufficiency Claims 

C. THE TRIAL COURT WAS REQUIRED TO MAKE FINDINGS, BUT DID 

NOT, HARMING BEASLEY. 

Beasley is harmed by not knowing how he was labeled a vexatious 

litigant, so that he can adequately appeal. Section 11.054 requires a 

trial court to make certain evidentiary findings before it may exercise 

its discretion to declare a party a vexatious litigant. See Leonard v. 

Abbott, 171 S.W.3d 451, 459 (Tex. App.-Austin 2005, pet. denied). Those 

prescribed statutory evidentiary findings are reviewed for both legal 

and factual sufficiency. Id. 

                                      

84 C.R. Supp#4 5 – 134 

https://a.next.westlaw.com/Link/Document/FullText?cite=171+S.W.+3d+451&fi=co_pp_sp_4644_459&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=171+S.W.+3d+451&fi=co_pp_sp_4644_459&referencepositiontype=s
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But the December 11, 2018, order makes no findings: that Appellee’s 

motion was timely, that Beasley was the plaintiff and was pro se, that 

Appellees were defendants, that Beasley had no probability to prevail 

on any specific claims, or find any failed litigation history by Beasley. 

When the trial court fails to make fact findings after a party has 

complied with the rules in making a request and in filing the required 

reminder, the error is to be presumed harmful unless the record 

affirmatively shows the complaining party has suffered no harm. See 

Cherne Indus., Inc., v. Magallanes, 763 S.W.2d 768, 772 (Tex.1989). 

Based on this harm, Beasley therefore must attack – in this long brief 

– the exhaustive list of each independent ground that fully supports the 

complained-of ruling to allow this court to affirmatively deny 

Appellee’s motion to declare Beasley a vexatious litigant. 

Otherwise, due to the lack of findings, reversal is required. It is an 

abuse of discretion for a trial court to rule arbitrarily, unreasonably, 

without regard to guiding legal principles, or without supporting 

evidence. See Bocquet v. Herring, 972 S.W.2d 19, 20 (Tex. 1998). 

Beasley asked for findings before the September 20, 2018, hearing, he 

timely requested findings of facts and conclusions of law, he timely 

https://a.next.westlaw.com/Link/Document/FullText?cite=763+S.W.+2d+768&fi=co_pp_sp_713_772&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=972+S.W.+2d+19&fi=co_pp_sp_713_20&referencepositiontype=s
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informed the court that such findings were overdue, and complained of 

the lack of findings in his request for a new trial. 

The trial court’s December 11, 2018, and June 11, 2019, orders must 

be reversed simply due to the lack of findings. 

_____________ 

D. THE VEXATIOUS LITIGANT STATUTE WAS MISUSED TO 

PERPETUATE AN INSURANCE FRAUD. 

Use of the vexatious litigant statute was inapplicable as 1) Appellees 

were not a defendant, Beasley was not a Plaintiff, 2) the claim was 

barred, and 3) the motion was filed too late. Furthermore, there was 

insufficient diversity of adversity – a frequent complaint by the Texas 

Supreme Court with opposing litigants seeking to cash-in on 

manufactured insurance claims (more on this later, The issue is 

insufficient diversity of adversity., supra.). 

The vexatious litigant statute was misapplied, where statutory 

interpretation questions are reviewed de novo. Molinet v. Kimbrell, 356 

S.W.3d 407, 411 (Tex. 2011). 

https://a.next.westlaw.com/Link/Document/FullText?cite=356+S.W.+3d+407&fi=co_pp_sp_4644_411&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=356+S.W.+3d+407&fi=co_pp_sp_4644_411&referencepositiontype=s
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1. Appellees’ invocation of the vexatious litigant statute was 
inapplicable as they were not defendants, and Beasley was not the 
plaintiff. 

No one would want to face Judge Moore again after she saddled them 

with an erroneous $211,032 attorney fee judgment after a nonsuit. 

Beasley certainly didn’t. Anyone would reflect, with an April 3, 2018, 

transfer back to Dallas County looming in 30 days, it might be time to 

move on – and run-away. Like Monroe. 

But, with their hatred, Burns chose to pursue his defamation claim, 

and the Society chose to pursue their declaratory judgment claims 

against Beasley. They wanted to keep the fight going, where it is 

without question, without some action from the parties, the whole affair 

would have died in Collin County. 

But defendants, now counter-plaintiffs (hereinafter called Appellees) 

have to accept the consequence of their malice. 

Substantive Analysis 

There is no Texas independent cause of action to pursue someone 

onto the Texas Vexatious Litigants list. Only a defendant may seek to 

declare a plaintiff a vexatious litigant in a lawsuit filed by the plaintiff. 

TEX. CIV. PRAC. & REM. CODE § 11.054. There is no such thing as a 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
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vexatious defendant, as the statute clearly provides only for a 

defendant to find a plaintiff vexatious.  Wilms v. Americas Tire Co., 

190 S.W.3d 796, 804 (Tex.App.-Dallas 2006, pet. denied). 

The statute defines the plaintiff as “an individual who commences or 

maintains a litigation pro se.” TEX. CIV. PRAC. & REM. CODE § 

11.001(5). Beasley opposed the venue transfer and did nothing to file 

the lawsuit in Dallas County. Furthermore, because of the stay,85 

Beasley could not maintain or prosecute the lawsuit. And he did not. 

Beasley filed nothing, maintained nothing, and prosecuted nothing. 

Beasley is not a lawyer, but everyone knows this math—zero, plus zero, 

plus another zero still equals zero! 

Appellees also do not fit the definition of “defendants”. A defendant is 

“a person or governmental entity against whom a plaintiff commences 

or maintains or seeks to commence or maintain a litigation.” TEX. CIV. 

PRAC. & REM. CODE § 11.001(1). Here too, Appellees fail. On April 19, 

2018, when the lawsuit was filed, no plaintiff had commenced, 

                                      

85 Upon the filing of the motion, all litigation is immediately stayed. TEX. CIV. 
PRAC. & REM. CODE § 11.052(a). 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.001
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.001
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.001
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.001
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.052
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.052
https://a.next.westlaw.com/Link/Document/FullText?cite=190+S.W.+3d+796&fi=co_pp_sp_4644_804&referencepositiontype=s
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maintained, or sought to commence or maintain a litigation against 

Appellees in Dallas County. 

2. Appellees’ consented to the filing of the lawsuit against them – 
when all they had to do is wait. 

This is a case of first impression as no reasonable person would pay 

the filing fees of their adversary. Further, Appellees position is 

ludicrous as all they had to do is wait. 

If Beasley did not pay the transfer or filing fees, the lawsuit would 

have been dismissed. Both the Collin and Dallas County clerks said so. 

And isn’t that what Appellees wanted – the lawsuit to be dismissed? 

And, there was absolutely no need for The Society to pay the 

filing fee on April 20, 2018, as the lawsuit had already been filed in 

Dallas County April 19, 2018. 

Keep in mind too, if Beasley did pay the filing fees and take some 

affirmative action to file, prosecute or maintain his lawsuit in Dallas 

County, the 90-day window would restart and Appellees, then true 

defendants, would have been able to timely file their vexatious litigant 

motion. 
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It is unmistakable that Appellees wanted to pursue their claims 

against Beasley, including to pro-actively declare him a vexatious 

litigant. The obvious conclusion is that Appellees consented to the 

lawsuit being filed in Dallas County. Appellees are counter-plaintiffs 

and they admit86, they had the right to pay the filing fees. Beasley is a 

counter-defendant. 

But due to the doctrines of consent, invited error, unclean hands, and 

the doctrine of inconsistent actions they could no longer complain about 

Beasley’s adjoining claims they filed. Appellees could not seek to declare 

Beasley a vexatious litigant in Dallas County when he had done 

nothing. 

Quasi estoppel precludes a party from asserting, to another's 

disadvantage, a right inconsistent with a position previously taken by 

him. Lopez v. Munoz, Hockema & Reed, 22 S.W.3d 857, 864 (Tex.2000). 

The doctrine applies when it would be unconscionable to allow a person 

to maintain a position inconsistent with one in which he acquiesced, or 

of which he accepted a benefit. See Id. at 864; Atkinson Gas Co. v. 

                                      

86 C.R. Supp. #3, 55, ¶4 

https://a.next.westlaw.com/Link/Document/FullText?cite=22+S.W.+3d+857&fi=co_pp_sp_4644_864&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=22+S.W.+3d+857&fi=co_pp_sp_4644_864&referencepositiontype=s
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Albrecht, 878 S.W.2d 236, 240 (Tex.App.-Corpus Christi 1994, writ 

denied). 

The doctrine essentially requires (1) a previous action and (2) a 

subsequent inconsistent action which is thereby sought to be estopped. 

Mulvey v. Mobil Producing Texas and New Mexico, Inc., 147 S.W.3d 

594, 607-08 (Tex. App.-Corpus Christi 2004, pet. denied). 

The Society could not file a declaratory judgment lawsuit against 

Beasley to “uphold his expulsion” and then complain about the effect 

that the adjoined Beasley claim to “void the expulsion” came with it. 

Likewise, Burns could not sue Beasley for defamation in Collin County, 

pay to copy the documents to sue Beasley in Dallas County, and then 

complain about the derivative suit against him that came with it. 

Also, the Defendants (all three) could not file a motion to hurry-up 

the transfer of the lawsuit to file their claims against Beasley in Dallas 

County, and then complain that they were being sued. Defendants still 

had 30 days from the April 3, 2018, original venue transfer order to 

pursue any timely vexatious litigant motion in Collin County. 

Defendants’ action to expedite the transfer the lawsuit, a lawsuit which 

https://a.next.westlaw.com/Link/Document/FullText?cite=878+S.W.+2d+236&fi=co_pp_sp_713_240&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=147+S.W.+3d+594&fi=co_pp_sp_4644_607&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=147+S.W.+3d+594&fi=co_pp_sp_4644_607&referencepositiontype=s
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would be dismissed by the Clerks if Beasley did nothing, is inconsistent 

with a later action to complain about the lawsuit. 

Perhaps, Appellees in bad faith believed that only in the George 

Allen Courthouse certain judges could be manipulated to put Beasley 

“on the list”. The record indicates Appellees’ fear to not allow Judges C. 

Wheless, Roach Jr., and Goldstein to determine Beasley’s fate. Such 

dishonest tactics should not be rewarded. 

Defendants admitted over a year earlier their desire to pursue 

Beasley out of hatred and a feigned claim that the public needed to be 

protected from him. Appellees want to strip Beasley of his civil rights. 

 
MR. BRAGALONE: … I think there's a flaw the 

legislature needs to fix there; which 
is, you don't always know you're 
dealing with a Peter Beasley in the 
first 90 days. 

 
JUDGE MOORE: I know. But what I'm telling you is, 

now if your concern is that Mr. 
Beasley's going to sue you again, a 
Defendant, you don't have that concern. 

 
MR. BRAGALONE: My concern is he's going to sue 

someone. What if it's his neighbor next 
time? 

 
JUDGE MOORE: Well, I –  
 
MR. BRAGALONE: A sanctions order – 
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JUDGE MOORE: -- I can't -- I can't -- that can't be 

the concern of the Court right now. I 
mean, my goodness, the -- the argument 
made to me was what if he sues us 
again? My statement was, there is a 
statute that protects against that. 
That's all I'm saying. I can't be 
concerned right now about whether Mr. 
Beasley sues his neighbor. I just 
can't. 

 
C.R. 358 – 359 

 
Judge Moore got it right – the process and statute does not include 

some proactive pursuit to protect some would-be, unnamed future 

litigants. 

In reality, all of this is shenanigans. 

Beasley preserved this error in his 2nd Amended Motion for New 

Trial87 and also amended his Answer to properly raise these affirmative 

defenses88. 

3. Appellee’s Filed their Motion too Late. 

Furthermore, Defendants’ April 19, 2018 motion was filed three days 

too late. 

                                      

87 C.R. Supp. # 4, 7, ¶ d) 
88 C.R. 998 - 1000 
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Relevant Facts 

In Defendant’s January 16, 2018, motion to transfer venue89, on page 

8 they say, “Beasley is a vexatious litigant” and added in their prayer90, 

“Defendants pray that Plaintiff Peter Beasley take nothing by way of 

his claims, that Defendants recover their attorneys’ fees, costs and 

expenses as allowed by law”. 

Relevant Law 

The original answer may consist of motions to transfer venue, 
pleas to the jurisdiction, in abatement, or any other dilatory pleas; 
of special exceptions, of general denial, and any defense by way 
of avoidance or estoppel, and it may present a cross-action, 
which to that extent will place defendant in the attitude of a 
plaintiff. Tex. R. Civ. P. 85. 
 
When a party has mistakenly designated any plea or pleading, the 
court, if justice so requires, shall treat the plea or pleading as if it 
had been properly designated. Pleadings shall be docketed as 
originally designated and shall remain identified as designated, 
unless the court orders redesignation. Upon court order filed with 
the clerk, the clerk shall modify the docket and all other clerk 
records to reflect redesignation. Tex. R. Civ. P. 71. 

 
 
 

                                      

89 C.R. 29 
90 C.R. 32 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR85
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR71
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Substantive Analysis 

Defendants added a counter-claim and an avoidance to the lawsuit in 

their Motion to Transfer Venue, making that pleading an answer, and 

therefore defendants’ April 19, 2018, vexatious litigant motion was 3 

days too late. 

  The substance of a pleading determines its nature, not merely the 

title given to it. Johnson v. State Farm Lloyds, 204 S.W.3d 897, 906 

(Tex.App.-Dallas 2006, pet. filed). In similar circumstances, this court 

has held that the prayer in a pleading may be sufficient to give notice to 

an opponent of the claims against them. 

In Alan Reuber Chevrolet, Inc. v. Grady Chevrolet, Ltd., 287 S.W.3d 

877, 884 (Tex. App.-Dallas 2009, no pet.), Alan Reuber Chevrolet, Inc. 

was entitled to recover attorney fees when they asked for such fees only 

in their prayer. 

Typically, a general prayer for relief will not support an award of 

attorney's fees because it is a request for affirmative relief that must be 

supported by the pleadings. Id. But this court reasoned that a support 

for the attorney fee award could be supplied by a party’s opponent. Id. 

In passing on the sufficiency of a pleading, all allegations in the 

https://a.next.westlaw.com/Link/Document/FullText?cite=287+S.W.+3d+877&fi=co_pp_sp_4644_884&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=287+S.W.+3d+877&fi=co_pp_sp_4644_884&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=204+S.W.+3d+897&fi=co_pp_sp_4644_906&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=287+S.W.+3d+877&fi=co_pp_sp_4644_884&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=287+S.W.+3d+877&fi=co_pp_sp_4644_884&referencepositiontype=s
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adversary's pleading may be considered, and any omission in the 

pleading is cured when the omission is supplied by the opponent's 

pleading. Southern. Ins. Co. v. Fed. Serv. Fin. Corp., 370 S.W.2d 24, 28 

(Tex.Civ.App.-Austin 1963, writ dism'd). 

In Beasley’s Original Petition, he sued the Society under the 

Declaratory Judgment Act which has a fee-shifting provision, where 

either party could recover its attorney fees. The basis for Defendant’s 

attorney fee claim could be inferred from Beasley’s own claim. 

Therefore, Defendant’s prayer for attorney fees was sufficient to raise a 

counter-claim in the January 16, 2018, Motion to Transfer Venue, 

which by rule, is an Answer. Tex. R. Civ. P. 85. 

Furthermore, Defendants added the avoidance claim, which supports 

their prayer that Beasley take nothing. Again, such a pleading and 

prayer combination is sufficient to tell Beasley that Defendants have 

answered the lawsuit with a general denial, where Defendants’ January 

16, 2018, pleading is properly designated as “Defendants’ Motion to 

Transfer Venue, Original Answer and Counterclaim”. 

The strict statutory interpretation is warranted, in this case, as there 

is no good faith reason to transfer an alleged frivolous lawsuit that the 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR85
https://a.next.westlaw.com/Link/Document/FullText?cite=370+S.W.+2d+24&fi=co_pp_sp_713_28&referencepositiontype=s
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defendants believe could be dismissed under the vexatious litigant 

statute to another county91. The statute contemplates for a defendant 

within 90 days of the institution of a lawsuit by a plaintiff to quickly 

curb and stop a frivolous lawsuit. It was unreasonable and in bad faith 

for defendants to wait for more than 110 days of when they learned they 

had been sued92 as Judge Moore told them, “do it Day 1.” 

Defendants may not lie behind the log for 92 days, transfer the 

lawsuit across two Texas counties, into 4 other district courts93, and 

involve 5 additional district and presiding judges94 and their clerks, and 

then jump-up and cry that there was some foul. Appellees may not file a 

lawsuit and sue Beasley that requires him to pursue his counter-claims, 

to entrap him as being a vexatious plaintiff. 

                                      

91 On the filing of a motion under Section 11.051, the litigation is stayed and the 
moving defendant is not required to plead. TEX. CIV. PRAC. & REM. CODE § 
11.052(a) 

92 C.R. 7.  All defendants were served with notice of the lawsuit on 12-28-2017. 
93 The 296th, 44th, 162nd, and 191st District Courts. 
94 The Honorable Judges John Roach, Jr.; Bonnie Lee Goldstein; Maricela Moore; 

Regional Presiding Judge Ray Wheless; and Gena Slaughter. 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.052
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.052
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It is an abuse of discretion to grant a vexatious litigant motion filed 

more than 90 days after an answer. See Dishner v. Huitt-Zollars, Inc., 

162 S.W.3d 370, 377 (Tex. App.-Dallas 2005, no pet.) 

______ 

E. THERE WAS NO SHOWING THAT BEASLEY HAD NO REASONABLE 

PROBABILITY TO PREVAIL ON ALL OF HIS CLAIMS. 

Prong #1: The showing of no reasonable probability to prevail 

Even if their motion was timely, to declare a litigant vexatious, the 

defendant must show there is not a reasonable probability that the 

plaintiff will prevail in the litigation against the defendant. TEX. CIV. 

PRAC. & REM. CODE § 11.054. This burden is the defendants’. 

When a party attacks the factual sufficiency of an adverse finding on 

which he does not have the burden of proof, the finding is set aside only 

if the evidence is so weak as to make the finding clearly wrong and 

manifestly unjust. Cain v. Bain, 709 S.W.2d 175, 176 (Tex. 1986). 

But at the September 20, 2018, hearing, Appellees only made 

arguments and called no witnesses. They offered no sworn testimony, 

and introduced no evidence showing why Beasley could not prevail on 

his suit. Amir-Sharif v. Quick Trip Corp., 416 S.W.3d 914, 919 (Tex. 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?cite=162+S.W.+3d+370&fi=co_pp_sp_4644_377&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=709+S.W.+2d+175&fi=co_pp_sp_713_176&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=416+S.W.+3d+914&fi=co_pp_sp_4644_919&referencepositiontype=s
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App.-Dallas 2013, no pet.) (noting that a defendant who fails to offer 

any evidence showing why the plaintiff could not prevail on his suit has 

failed to meet its burden). 

In particular, Appellees provided no argument or any evidence 

at all that Beasley had no reasonable probability to prevail on at least 

“Five Unchallenged Claims” of 1) an illegally constituted board, 2) the 

numerous dates and acts of defamation, 3) a breach of contract and 4) 

fraudulent inducement from the oral contract and representations 

that the Society would provide Beasley director’s and officer’s defense 

insurance coverage and would ask Beasley to resign before instituting 

any expulsion activities, and the 5) derivative suits against O’Bryan 

and Burns. 

The evidence was legally insufficient to declare Beasley a vexatious 

litigant, hence the vexatious litigant determination was entered as an 

abuse of discretion. See, Amir-Sharif, Id. 

_______ 

PART II – No-Evidence, Insufficient Evidence Claims 

As “Prong #1” is a gating factor, which Appellees have not 

surpassed, Part II of this appeal may not be reached. 

https://a.next.westlaw.com/Link/Document/FullText?cite=416+S.W.+3d+914&fi=co_pp_sp_4644_919&referencepositiontype=s
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F. THERE WAS NO SHOWING OF SUFFICIENT ADVERSE PRIOR 

JUDGMENTS UNDER THE STATUTE. 

To show sufficient adverse litigation histories, defendants pled under 

two independent grounds: TEX. CIV. PRAC. & REM. CODE § 11.054(1) 

and TEX. CIV. PRAC. & REM. CODE § 11.054(2); which Beasley both 

attacks. 

Prong #2: Showing of sufficient past failed litigations 

To demonstrate past failed litigations, defendants provided unsworn, 

non-certified documents purportedly from Illinois federal court, Texas 

federal court, the Texas court of appeals, and from the Texas Supreme 

Court, which are all jurisdictions other than the Dallas District Courts. 

Beasley’s lawyer objected to those documents being admitted95, but the 

court took and admitted them by taking judicial notice. 

A court must take judicial notice of court decisions from other 

jurisdictions, but only when the party supplies the correct information. 

Tex. R. Civ. E. 202(b)(2). See Southern Cnt'y Mut. Ins. Co. v. Ochoa, 19 

S.W.3d 452, 463 (Tex. App.-Corpus Christi 2000, no pet.)(We cannot 

                                      

95 R.R.1  56:22, 57:24 (objection overruled) 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?cite=19+S.W.+3d+452&fi=co_pp_sp_4644_463&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=19+S.W.+3d+452&fi=co_pp_sp_4644_463&referencepositiontype=s
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take judicial notice of the orders of another court in another case unless 

we are supplied with proof of those orders.) Documents attached to 

pleadings are not evidence, where the correct way to supply court orders 

from other jurisdictions is with the presentation of self-authenticated, 

certified copies. Tex. R. Civ. E. 902(4). 

Like summary judgment proceedings, a vexatious litigant 

determination is often dispositive in nature, resulting in a litigant’s 

claims be dismissed. And like summary judgment proceedings, the rules 

must be applied with strict scrutiny, to a high standard. 

Although court records from other proceedings are acceptable 

summary-judgment evidence, they must be certified or attested to 

under oath as authentic. Gardner v. Martin, 345 S.W.2d 274, 276-77 

(Tex. 1961); Soefje v. Jones, 270 S.W.3d 617, 626 (Tex. App.-San Antonio 

2008, no pet.). Similarly, the trial court below abused its discretion in 

taking judicial notice of non-certified court records from other 

jurisdictions in a vexatious litigant determination which served to 

dispose of a litigant’s claims. 

https://a.next.westlaw.com/Link/Document/FullText?cite=345+S.W.+2d+274&fi=co_pp_sp_713_276&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=270+S.W.+3d+617&fi=co_pp_sp_4644_626&referencepositiontype=s
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 Litigations #196, #297, #498, #699, #7100, #8101, #9102, #10103, and 

#11104 were from jurisdictions other than Dallas District Court, 

and Appellees failed to provide any certified orders as competent 

evidence of failed past litigations. 

Even if they were accepted, none of defendants’ evidence identify 

any final determination adverse to Beasley. 

 In litigations #1 & #2, the court did not have jurisdiction to 

render any judgment, 

 Litigations #3105 and #5106 were voluntary nonsuits, and 

 Litigations #4, #6, #7, #8, #9, #10, and #11 were original 

proceedings that identify no final determination adverse to 

Beasley. 

                                      

96 C.R. 1018 
97 C.R. 1020 
98 C.R. 1030 
99 C.R. 761 
100 C.R. 763 
101 C.R. 1010 
102 C.R. 1015 
103 C.R. 1048 
104 C.R. 1054 
105 C.R. 1029 
106 C.R. 1032 
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While an original proceeding is a “litigation” which the court may 

consider to find a litigant vexatious, a defendant still must show those 

litigations were finally determined adverse to the plaintiff. TEX. CIV. 

PRAC. & REM. CODE § 11.054(1)(A). But a denied mandamus 

proceeding rarely has any dispositive effect finally deciding any issue. 

The necessity of a final judgment is crucial, as the statute provides no 

method for a litigant to get off the list if an underlying failed judgment 

is later overturned or the underlying issue of an interim mandamus is 

ultimately held meritorious in a later direct appeal. The judgment must 

be final – disposing of an issue permanently. TEX. CIV. PRAC. & REM. 

CODE § 11.054(1). 

There is no evidence in litigations #4, #6, #7, #8, #9, #10, and #11 that 

show any adverse judgment against Beasley. Plus, original proceedings 

filed within the context of an ongoing lawsuit should not count as a 

“litigation finally determined” for to do so would discourage litigants 

from zealously advancing their rights, and can result in double-

counting. 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
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Furthermore, original proceedings are entirely discretionary. A 

litigant may have every right to the desired relief, but an appellate 

court may still decline relief, completely at their discretion. 

The adverse litigations must be from a pro se litigant. 

 Litigations #1, #2, #3, #4, #6, #7, #8, #9, #10 and #11 do not 

have any reference that Beasley commenced, prosecuted, or 

maintained those litigations pro se, which is required. TEX. 

CIV. PRAC. & REM. CODE § 11.054(1) See, 1901 NW 28th St. 

Tr. v. Lillian Wilson, LLC, 535 S.W.3d 96, 99 (Tex. App.-Fort 

Worth 2017, no pet.)(where evidence of being pro se is shown by 

the signature block on a pleading). 

Appellees provided only one document purporting to be an Original 

Petition by Beasley in Litigation #5 which indicates he commenced that 

litigation pro se. But lawsuit #5 was not final, as it was under appeal 

with this court on September 20, 2018, and it is still not final as it is 

now under appeal in Texas Supreme Court107. It does not count. 

The alleged adverse litigations must come before the motion is filed. 

                                      

107 No. 19-0041 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.054
https://a.next.westlaw.com/Link/Document/FullText?cite=535+S.W.+3d+96&fi=co_pp_sp_4644_99&referencepositiontype=s
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 Litigations #8, #9, #10, and #11 were determined after April 19, 

2019, the day defendants filed their motion to declare Beasley a 

vexatious litigant – and therefore do not count. 

There was no evidence that Beasley had prior litigations determined 

by a trial or appellate court to be frivolous or groundless under state or 

federal laws or rules of procedure. There was no evidence that Beasley 

had permitted a litigation to remain pending at least two years without 

having been brought to trial or hearing. There was no evidence that 

Beasley had previously been declared to be a vexatious litigant by a 

state or federal court in an action or proceeding based on the same or 

substantially similar facts, transition, or occurrence. 

In total, defendants provided no evidence of any litigations that 

meet the definition of litigations Beasley commenced, prosecuted, or 

maintained as a pro se litigant that were finally determined adversely. 

Also, there was no evidence that after a litigation has been finally 

determined against Beasley, he repeatedly relitigated or attempted to 

relitigate, pro se, either: the validity of the determination against the 

same defendant as to whom the litigation was finally determined; or the 

cause of action, claim, controversy, or any of the issues of fact or law 
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determined or concluded by the final determination against the same 

defendant as to whom the litigation was finally determined. 

Appellees, without candor, made a false argument to the court, saying 

defendants prevailed in litigation #5, the earlier Dallas County Lawsuit 

nonsuited between the parties108. They also falsely argued numerous 

items, as “final determinations”. In particular, defendants cite that 

“Disqualification of Peter Vogel as defense counsel” has been 

conclusively decided, when the facts are that no hearing on the matter 

has ever been conducted. 

_______ 

G. NO EVIDENCE WAS PROVIDED TO SUPPORT THE SECURITY 

AMOUNT. 

Since the vexatious litigant determination was invalid, no security 

amount should have been required of Beasley. But even if the motion 

had been granted, the security amount is limited as “…an undertaking 

by the plaintiff to assure payment to the moving defendant of the 

moving defendant's reasonable expenses incurred in or in connection 

                                      

108 “the Society Has Already Prevailed on Peter Beasley’s Core Claims, Therefore, the Dallas 
County Judgment is not Subject to Relitigation in the Current Case”; C.R. 673. 
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with a litigation commenced, caused to be commenced, maintained, or 

caused to be maintained by the plaintiff, including costs and attorney's 

fees.” TEX. CIV. PRAC. & REM. CODE § 11.055(c). 

Appellees provided no competent evidence of any reasonable fees or 

costs associated with the current litigation. Appellees admit the 

$422,000 amount was related to the prior Dallas County Lawsuit in 

Judge Moore’s court which was nonsuited in 2017, well before the 

underlying lawsuit was filed by Appellees on in 2018109. 

The statute does not provide for payment for a prior debt or prior 

costs. The amount, typically $10,000 - $20,000, is the amount the 

moving defendant might incur to have the subject litigation dismissed 

through special exceptions or by summary judgment. The attorney fees 

portion of the security amount must be supported by competent expert 

testimony and be supported by the factors necessary for an award of 

attorney’s fees under Arthur Anderson & Co. v. Perry Equip. Co., 945 

S.W.2d 812, 818 (Tex.1997). Attorney fees in Texas must be reasonable 

and necessary, and Appellees provided no evidence for the $422,000 

                                      

109 R.R.1 62:19 – 63:17 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 11.055
https://a.next.westlaw.com/Link/Document/FullText?cite=945+S.W.+2d+812&fi=co_pp_sp_713_818&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=945+S.W.+2d+812&fi=co_pp_sp_713_818&referencepositiontype=s
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security amount – the highest security amount in state history. This 

amount is unreasonable. Imposition of an unreasonable security 

amount that includes attorney fees, without requiring any evidence, is 

an abuse of discretion. Bocquet, Id. at 21; see Worford v. Stamper, 801 

S.W.2d 108, 109 (Tex. 1990). 

_______ 

PART III – Frauds on the Court and the Process 

Numerous frauds were committed in the underlying proceedings by 

the attorneys paid by the insurance company – on both sides of the bar. 

H. THE TRIAL COURT ABUSED ITS DISCRETION IN NOT ACCEPTING 

APPELLEES NONSUIT OF THEIR CLAIM TO DECLARE BEASLEY A 

VEXATIOUS LITIGANT. 

1. A pattern of cheating usually gets caught 

During the April 5, 2019, hearing on Beasley’s Motion for 

Reconsideration, to manipulate Judge Slaughter to dismiss Beasley’s 

lawsuit, Appellees – all of them, verbally non-suited their claims 

against Beasley. 

Basically, their strategy was to entice the trial judge through an 

illegal agreement with the court, that “if you nonsuit Beasley’s claims, 

https://a.next.westlaw.com/Link/Document/FullText?cite=945+S.W.+2d+812&fi=co_pp_sp_713_21&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=801+S.W.+2d+108&fi=co_pp_sp_713_109&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=801+S.W.+2d+108&fi=co_pp_sp_713_109&referencepositiontype=s


59 
 

we will nonsuit ours – and you can be done with this affair.” But the 

tactic didn’t work. Nonetheless, after a recess they played their gambit 

anyway. 

MR. BRAGALONE: Yes, Your Honor, I have my client's authority 
now to nonsuit without prejudice the 
counterclaims that the defendants filed, so 
I'm presenting you with what's styled the 
final order of dismissal and take nothing 
judgment – 

 
JUDGE SLAUGHTER:  And that's pending my resolution. 
 
MR. BRAGALONE:  Yes, Your Honor. So if you were to deny the 

motion to reconsider with a nonsuit, now it 
becomes a final judgment. 

 
Twice110, the experienced trial judge did not fall for the ruse – 

warning Appellees that the decision on the motion for reconsideration 

was pending her decision, and twice the court did not immediately 

dismiss Beasley’s claims. Judge Slaughter’s warning was valid – try a 

search in Google Scholar on “conditional nonsuit”, and guess what, 

there is no such thing. 

Remember, during the reconsideration hearing, the December 11, 

2018, vexatious litigant determination was interlocutory – no dismissal 

                                      

110 R.R.3 79:23 – 81:7 
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order had been entered. The reconsideration decision had not been 

decided either. In spite of the warnings, after taking a recess to think 

about it, and with the full agreement of their client – Appellees verbally 

nonsuited their counter-claims. 

But guess what again, the claim that a plaintiff is a vexatious litigant 

is a “counter-claim”. Counterclaim(the term that is given to the claim or 

cause of action against the plaintiff by the defendant.) Black’s Law 

Online, https://thelawdictionary.org/counterclaim/ title="COUNTERCLAIM", 

11/2/2019.  

Remember too, the “automatic stay” was in effect where the only 

claim that was proceeding was Appellees’ claim that Beasley was a 

vexatious litigant. There was nothing else to nonsuit. 

2. Appellees’ counsel’s assaults on the legal system must stop 

For more than three years the Dallas and Collin district courts, the 

U.S. Federal District Court for North Texas, the Dallas County trial 

courts across North Texas, and the Texas Supreme Court have 

struggled, dealing with the mischiefs by Appellees’ counsel. 

Appellees’ counsel Peter Vogel tried to illegally manipulate Judge 

Moore in 2017. Defendants, without candor to the court, filed a 
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groundless claim to declare Beasley a vexatious litigant under the 

declaratory judgment act. C.R. Supp. #1, 28. 

In that hearing, Attorney Vogel bullies Judge Moore during her 7th 

month on the bench to try and make her violate the law. 

MR. VOGEL: Judge, I know that this is an unusual motion 
that we have before you or I should say that 
the declaratory judgment that we're asking 
for is an unusual hearing for you to be 
considering because the reality of what we 
got here, I think, is that Peter Beasley has 
demonstrated for many years that he's a 
vexatious litigant. And I think that the 
evidence we presented clearly shows the Court 
that. C.R. 1239, 6:17-25. 

 
But, Judge Moore resists. 

Judge Moore:  Well, you're asking me to do something that 
the legislature has already codified a 
procedure for doing so. And it sounds like 
what you're saying is the codified procedure 
doesn't work for us here; so therefore, 
Court, ignore it and give us the relief 
anyway. 

 
C.R. 1244, 11:4 – 9. 

 
So, Attorney Vogel tries another tactic: 

MR. VOGEL:  Well, I guess, what I'm saying, Your Honor -- 
where it strikes me because this is kind of 
what we had in mind when we filed this 
initially was whether or not -- let's say you 
granted our relief and gave a declaratory 
judgment that Peter Beasley was a vexatious 
litigant. If Judge Molberg did not find that 
that was acceptable under the statute, that 
would be his choice. 
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There are things that are presented to you in 
declare – 

 
THE COURT:  Well, hold on. 
 
  C.R. 1245, 12:6 – 16 
 

But, Judge Moore resists again. 

Judge Moore:  So now what you're basically saying is go 
ahead and grant my motion. And if you're 
wrong, don't worry about it, Judge Molberg 
will fix it for you. Well, I'm not inclined 
to leave it in Judge Molberg's hands. I'm 
quite capable of – 

 
MR. VOGEL:  I'm sure he would appreciate that. 
 

C.R. 1244, 11:4 – 9. 
….  

So, Attorney Bragalone badgers further: 

MR. BRAGALONE: I understand what the Court is suggesting, 
and I think that, with all due respect to Mr. 
Beasley, the legislature didn't contemplate 
Mr. Beasley when it passed that. The 
requirement of filing it within 90 days, I 
think this Court can hear the motion, hear 
the evidence, and then in a Rule 13 standard 
-- look, if we file this motion, the signer 
of that pleading has to authorize pursuant to 
Rule 13 that it's brought in good faith or 
with a good-faith basis for the extension or 
modification of existing law. And I think 
that has meaning here. 

 
THE COURT:  Well, hold on. Now you're doing something 

else. 

 
 C.R. 1247, 14:8 – 21 
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Judge Moore resists the manipulation again, so Defendants tried yet 

another laughable, last ditched attempt. 

THE COURT:  No. You don't modify a statute by coming in 
here and saying the legislature did not 
contemplate the facts as I'm presenting them 
to you and therefore, Your Honor, ignore the 
statute because that is what I am charged. I 
took an oath of office not to do what I on 
one day think may be right without the 
limitation of, to follow the law. 

 
I don't have the authority to simply ignore a 
statute because I believe that the 
legislature didn't consider all alternatives. 
They're not perfect. Shocking as it may seem, 
but they sometimes in Austin don't always 
think of all alternatives. It is not a 
Court's responsibility nor do I have the 
authority to fill in or revise a statute to 
fit a circumstance that they did not give me 
authority to do so. Because they could have.  
 
They could have said, upon a showing of good 
cause, a Court may consider a motion under 
this section outside of the deadline upon a 
finding of good cause. Then we'd be sitting 
here having a evidentiary hearing on whether 
or not there's good cause and so we proceed. 
 

MR. BRAGALONE:  Well, there is Rule 1 also. 
 
    C.R. 1248 15:25 – 16:23 

 

Appellees lost four arguments in 2017 to declare Beasley a vexatious 

litigant. We are approaching 2020, and here we are again, 

You have to ask – who’s really the vexatious litigant? 
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Then there’s Appellees’ Counsel Soña Garcia trying to illegally 

manipulate Judge Roach, Jr. after securing the venue transfer to Dallas 

County. 

…. 

MS. GARCIA:  Thank you, Your Honor, and I have a proposed 
order. 

 
JUDGE ROACH:  Have you shown it to Mr. Beasley? 
 
MS. GARCIA:  I will show it to Mr. Beasley. The local rule 

does require related cases to be reassigned to 
the original judge, so in this order I 
incorporate that and – 

 
JUDGE ROACH:  Well, I am not going to tell Dallas how to do 

it. I am not going to tell Dallas how to read 
their local rules, so I am not going to do 
that. 

 
MR BEASLEY:  I think it is just a transfer back to Dallas 

County and they can decide how to – 
 
JUDGE ROACH:  I've got it. I would be mad if Dallas County 

told me how to transfer one of my cases. 
 
 R.R.7 27:8 – 21 
 
 

Doesn’t this court’s review of these antics make you mad? 

…. 

Also, the record has the sworn affidavit111 of defense counsel baldly 

admitting to an ex parte communication with Judge Roach’s court to 

                                      

111 C.R. Supp. #2, 54 – 55, ¶¶s 4 – 7 
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change his order to transfer the lawsuit “in 30 days to immediately”, 

even though the transfer order was not final, and without allowing 

Beasley a hearing. 

And as you might imagine, these repeated attacks, eliminating 

Beasley’s right to a fair hearing under the rules of law, are exactly the 

types of complaints he had serving on the Society’s board. 

3. Beasley had a right to the entry of Appellee’s nonsuit 

Remember Appellant’s opening about Monroe and the mule? At 

what point does hate break the system? Having endured Appellees’ 

counsels’ tricks for over 3 years, Beasley moved to require the court to 

enter the nonsuit of Appellees’ vexatious litigant claim. 

A long list of holdings define that a party has an absolute right to file 

a nonsuit, and a trial court is without discretion to refuse an order 

dismissing a case because of a nonsuit, unless adverse collateral 

matters remain. Travelers Ins. Co. v. Joachim, 315 S.W.3d 860, 862 

(Tex. 2010). A nonsuit “extinguishes a case or controversy from ‘the 

moment the motion is filed’ or an oral motion is made in open court; the 

only requirement is ‘the mere filing of the motion with the clerk of the 

court’”. Id. 

https://a.next.westlaw.com/Link/Document/FullText?cite=315+S.W.+3d+860&fi=co_pp_sp_4644_862&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=315+S.W.+3d+860&fi=co_pp_sp_4644_862&referencepositiontype=s
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But like a man who’s been falsely accused of rape, the stigma is often 

permanent. Beasley has been accused of being a vexatious litigant for 

over 3 years, so rather than enter the mandatory nonsuit, the court 

struck112 Beasley’s motion instead. The lack of candor finally worked. 

That day, June 11, 2019, the system broke further, under the on-

going frauds, and the trial judge dismissed all of Beasley’s claims. 

I. THE EXTRINSIC FRAUD IS PROVEN. 

1. Beasley was betrayed. 

Extrinsic fraud is wrongful conduct practiced outside of the adversary 

trial that affects the manner in which the judgment was procured and 

prevents a litigant from having a fair opportunity to assert his rights at 

trial. See Browning v. Prostock, 165 S.W.3d 336, 347 (Tex. 2005). 

The Supreme Court defined. 

Only extrinsic fraud will entitle a complainant to relief 
because it is a wrongful act committed by the other party to 
the suit which has prevented the losing party either from 
knowing about his rights or defenses, or from having a fair 
opportunity of presenting them upon the trial. Such, for 
instance, as where he has been misled by his adversary by 
fraud or deception, did not know of the suit, or was 

                                      

112 C.R. Supp. #1, 133 

https://a.next.westlaw.com/Link/Document/FullText?cite=165+S.W.+3d+336&fi=co_pp_sp_4644_347&referencepositiontype=s
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betrayed by his attorney. In other words, fraud which 
denied him the opportunity to fully litigate upon the trial all 
the rights or defenses he was entitled to assert. Alexander v. 
Hagedorn, 148 Tex. 565, 226 S.W.2d 996, 1001 (1950). 
 

Attorney Bragalone tipped, “If [Beasley] wants to sue Rogge Dunn 

because he didn't file a formal motion for continuance, a motion Judge 

Slaughter most certainly would have granted, is negligence. But the 

courts have held that negligence alone is not evidence of a betrayal. See 

Gracey v. West, 422 S.W.2d 913, 917-18 (Tex. 1968). 

But John Lynch’s action to continue the hearing unprepared betrayed 

Beasley, and violated the lawyer’s duty under the Texas Disciplinary 

Rules of Professional Conduct. TEX. DISCIPLINARY R. PROF'L 

CONDUCT Rule 1.01113. It’s elementary that a lawyer be prepared, and its 

rule “one-oh-one” for a reason. 

The fraudulent offense played out in court, but the extrinsic fraud 

occurred that morning, away from court. Rogge Dunn, his lawyer, set 

Beasley up. 

                                      

113 A lawyer generally should not accept or continue employment in any area of 
the law in which the lawyer is not and will not be prepared to render competent 
legal services. TEX. DISCIPLINARY R. PROF'L CONDUCT Rule 1.01, Comment 1. 

https://a.next.westlaw.com/Link/Document/FullText?cite=226+S.W.+2d+996&fi=co_pp_sp_713_1001&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=422+S.W.+2d+913&fi=co_pp_sp_713_917&referencepositiontype=s
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2. Beasley’s lawyers betrayed Beasley with illegal contracts and acts 
of betrayal 

In an unprecedented and very unusual fashion the contract to 

represent Beasley stated: 

Rogge Dunn and Rogge Dunn Group, P.C. (hereinafter 
collectively “the Firm”) is representing Peter Beasley, 
(hereinafter “You” or “Your”) individually, in Your individual 
capacity only, in a representation limited to: Your claims 
against the defendants in Cause No. DC-18-05278 against the 
defendants and defending two counter-claims against you 
(hereinafter “the Assignment”). The Firm, Twin City Fire 
Insurance Co. (hereinafter “Payor”) are Your hereinafter 
collectively the “Parties”.114 
 
The contract first added “Beasley’s affirmative claims” as part of the 

Assignment, and mentioned his “defensive claims” secondarily, in the 

right margin. The Payor, the insurance company defending the Society, 

O’Bryan, and Burns, was made a party to the agreement, however it is 

illegal for an attorney to represent conflicting parties in the same 

lawsuit. 

The logical inference was that the contract’s first purpose was to give 

Beasley the appearance that Rogge Dunn represented Beasley’s 

                                      

114 C.R. Supp. #1 203. 
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affirmative claims, however the insurance Assignment of Rights was 

only to defend Beasley due to Burns’ defamation countersuit.115 

Parties have the right to contract as they see fit, provided they do not 

contravene public policy and their contracts are not otherwise illegal. 

Scoville v. Springpark Homeowner's Association, Inc., 784 S.W.2d 498, 

502 (Tex.App.—Dallas 1990, writ denied). An illegal contract is one in 

which the parties undertake to do an act forbidden by the law of place 

where it is to be done, and as such it is an invalid agreement which 

imposes no legal obligation. Miller v. Long-Bell Lumber Co., 148 Tex. 

160, 222 S.W.2d 244, 246 (1949). 

It is against the public policy for a lawyer to represent opposing 

parties to the same litigation. TEX. DISCIPILINARY R. PROF'L 

CONDUCT Rule 1.06(a), and the contract was illegal as Rogge Dunn was 

placed into an impossible situation – to zealously represent Beasley to 

defend his claims against Defendants which are indemnified by Twin 

Cities, while upholding his obligations to his other client Twin Cities. 

                                      

115 C.R. Supp. #1 320. 

https://a.next.westlaw.com/Link/Document/FullText?cite=784+S.W.+2d+498&fi=co_pp_sp_713_502&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=784+S.W.+2d+498&fi=co_pp_sp_713_502&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=222+S.W.+2d+244&fi=co_pp_sp_713_246&referencepositiontype=s
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Rogge Dunn was paid $138,000 over one hearing, representing Twin 

Cities under the guise of defending Beasley. Twin Cities and Appellees 

avoided a potential $2,000,000 policy limit claim in Beasley’s favor 

based on the ultimate dismissal of his claims. Everyone won, except 

Beasley, who’s on the list for the rest of his life. 

If there is any doubt about the improper influence exhibited by the 

insurance company, the illegal conduct replayed itself with attorneys 

Daena Ramsey and Andrew Gardner. 

Beasley fired Rogge Dunn and hired Vaughn & Ramsey, “Panel 

Counsel” to The Hartford, with their fees also paid by Twin Cities. But 

like Rogge Dunn Law Group, Vaughn & Ramsey P.C. entered into a 

contract with Beasley on January 9, 2019, “to provide all legal services 

that are reasonably required to represent you in the above-referenced 

matters:” DC-18-05278 (the underlying lawsuit) and 05-17-01286-CV, 

the then pending appeal in this court, to file a Petition for Review in the 

Texas Supreme Court. 

But after retaining her, two days later on January 11, 2019, Daena 

Ramsey, refused to take the appeal. 
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Undeterred by the frauds and still believing in the system, he 

tried yet another attorney – Chad Baruch of Johnston & Toby, who not 

only found grounds to file the Petition for Review, the Texas Supreme 

Court accepted the case and asked for full briefing. 

A simple read of Mr. Baruch’s petition and brief, as compared to 

attorney Ramsey’s letter, and the fraud is self-evident. Daena Ramsey 

is easily seen lying to her feigned client Beasley – to benefit her 

long-term, real client, The Hartford. 

3. The fraud prevented Beasley from asserting all of his rights 

The betrayal and collusion by Beasley’s lawyers affected his ability to 

assert all of his rights to defend against the vexatious litigant 

determination – an extrinsic fraud. 

Beasley was prevented from testifying at the September 20, 2018, 

hearing as his lawyer, paid by his adversaries, did not call Beasley as a 

witness. Beasley was prevented from testifying at the April 5, 2019, 

reconsideration hearing, as his lawyers did not file a motion to “rehear” 

new evidence116. 

                                      

116 R.R.3 48:22 – 49:21 
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Both law firms failed to file an interlocutory appeal of the Prefiling 

Order against Beasley by January 15, 2019. The record shows Rogge 

Dunn’s firm passed the buck117 and told Vaughn & Ramsey of Beasley’s 

right for an early appeal, but neither firm told Beasley nor did they do 

anything to protect his rights by appealing. 

4. The negligence by Beasley’s attorneys due to their illegal contracts 
affected the court’s determination. 

With the commission of the overt illegals acts, the negligence can be 

view as betrayal too. 

 Ramsey & Vaughn not complaining about Rogge Dunn’s 

malpractice of being unprepared 

 Waiving or not pursuing Beasley’s Rule 12 challenge 

 None of Beasley’s lawyers identifying the claims unchallenged 

by Appellees 

Once Beasley’s lawyers served the interest of Twin Cities to get and 

keep Beasley on the vexatious litigant list, Burns nonsuited his claim, 

the insurance company withdrew its insurance coverage for Beasley, 

                                      

117 C.R. Supp. #1, 336 
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and the lawyers withdrew their appearance as “Beasley’s lawyer”. With 

the purpose of the conspiracy against Beasley complete, the 

conspirators left—hoping they’ll escape review from this court. 

This should all end here. 

5. The issue is insufficient diversity of adversity.  

The illegal representation contracts, to give the allusion to represent 

Beasley’s affirmative claims against Twin Cities; is a sham of adversity. 

These law firms have an absolute or tacit agreement to defend Twin 

Cities’ interests at the expense of Beasley’s affirmative claims. The 

Supreme Court condemns such circular, money-making practices – as 

they violate the State Bar’s morals and responsibilities of integrity. 

6. The conspiracy and fraud traces back to defendants. 

This fraud Beasley’s attorneys perpetrated was made possible by 

Burns’ March 2, 2018, defamation counter-suit, and the insurance’s 

company’s action to provide lawyers for Beasley the morning of the 

vexatious litigant hearing. 

Appellees and Beasley’s lawyer have a common goal 1) to have 

Beasley’s claims dismissed against the insurance company, and 2) to 
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have Beasley placed on the Statewide Vexatious Litigant list so he 

cannot sue them or anybody, including The Hartford, without hiring a 

lawyer. 

Defense counsel Bragalone argued in open court:  

“So if Mr. Beasley wants to sue the lawyer Eric Fryar that told him 
that he could nonsuit, without risk, which led to 211,000 in attorney's 
fees, that's his right. If he wants to sue Rogge Dunn because he didn't 
file a formal motion for continuance, that's his right, too. And guess 
what? He's got to get a lawyer do it because he's on the 
vexatious litigant list.” 118 
Robert Bragalone, April 5, 2019. Emphasis added. 
 
Attorney Bragalone tacitly welcomed Attorney Daena Ramsey to 

conspire with Appellees by saying in a letter: 

“It is without question that securing the attorneys’ fee award 
and the vexatious litigant declaration protects SIM, its current 
and former Board members, Plaintiff’s 7-8 lawyers, including 
you, and even the Hartford from future frivolous pro se 
litigation initiated by this vexatious litigant.119” 
Robert Bragalone, March 26, 2019. 
 
And the insurance company voiced its interest against Beasley, which 

were told to his attorney too: 

                                      

118 R.R.3 44:21 – 45:3 
119 C.R. Supp. #1, 316 
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“My best hope would be for a mutual walk away there [sic] 
SIM gives up its $200,000 attorneys fee award (which would not 
be covered by insurance) against you, and the defamation 
counterclaim in return for a full release by you of any claims 
you have against them.  Is this something that you would be 
willing to agree to?120” 
Patrick Maloney, Claims Consultant, Hartford Financial 
Products, February 25, 2019. 
 

Substantive Analysis 

It is well documented the difficulties to have an insurance company 

defend both parties in the same lawsuit. “From the very nature of the 

tripartite relationship between the insurer, the insured, and the 

insurance defense counsel, an insurer, as the party that retains counsel 

for the insured and pays the lawyer's bills, has both the opportunity and 

the motive to exert improper influence over that attorney. “The 

relationship between counsel and insurer often is supported not only by 

defense counsel's strong financial interest in pleasing the insurer but 

also is ‘strengthened by real friendships.’ ” State Farm Mut. Auto. Ins. 

Co. v. Traver, 980 S.W.2d 625, 627 (Tex. 1998). 

                                      

120 C.R. Supp. #1, 318 - 319 

https://a.next.westlaw.com/Link/Document/FullText?cite=980+S.W.+2d+625&fi=co_pp_sp_713_627&referencepositiontype=s
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When looking at a lawyer who is paid by an insurer to defend an 

insured: “The duty to defend in a liability policy at times makes for an 

uneasy alliance.” “There is a lot of wisdom in the old proverb: He who 

pays the piper calls the tune.” Id. 

But when looking at Rogge Dunn’s and Vaughn & Ramsey’s 

representation of Beasley’s affirmative claims which are adverse to 

their insurer-client, under the Texas Rules for Professional Conduct, 

such attorneys are prohibited from the representation. TEX. 

DISCIPLINARY R. PROF'L CONDUCT Rule 1.06. 

It need not be proven here, but Rogge Dunn, John Lynch, Daena 

Ramsey, and Andrew Gardner’s actions against their client Beasley fit 

the very definition of fraud and conspiracy. It is without doubt that they 

knew better – but they could charge and get paid anything to help Twin 

Cities out. 

PART IV – Constitutional Claims 

J. THE UNDERLYING JUDGMENTS ARE VOID FOR VIOLATION OF DUE 

PROCESS, AS THIS COURT’S HOLDING OF DRUM V. CALHOUN IS 

INAPPLICABLE FROM STAYING ALL PROCEEDINGS – WHICH 

INCLUDED BEASLEY’S RIGHT TO A HEARING TO CONCLUSIVELY 

PROVE EXTRINSIC FRAUD. 

https://a.next.westlaw.com/Link/Document/FullText?cite=980+S.W.+2d+625&fi=co_pp_sp_713_627&referencepositiontype=s
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Once the April 19, 2018, vexatious litigant motion was filed against 

him, the trial court would not allow Beasley any hearings or relief at all 

as a pro se litigant – except one; the recusal of the judge deciding the 

vexatious litigant hearing. Which he won! 

However, Appellees obtained the following relief from the court 

pending the automatic stay of April 19, 2018: 

a) On September 17, 2018, quash of and protection from a subpoena 

for witnesses to appear for the vexatious litigant hearing, 

b) On June 11, 2019, relief to strike: 

 Beasley’s motion to Disqualify Peter Vogel – who was an 

attorney who filed the vexatious litigant motion; 

 Motion to Show Authority – against the attorneys who filed the 

vexatious litigant motion; 

 Motion to Dismiss Defendants’ Counterclaims, with prejudice, – 

the claim that Beasley is a vexatious litigant 

The court also denied Beasley a hearing: 

c) On August 7, 2019, for: 

 Attorney Daena Ramsey to Show Authority – to prove collusion 

in the vexatious litigant determination, 
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 Motion for Sanctions against attorney Daena Ramsey – for 

extrinsic fraud on the reconsideration of the vexatious litigant 

motion, and a  

 Motion to Set a Hearing to obtain a hearing for a Motion for 

New Trial – to prove the existence of extrinsic fraud in the 

vexatious litigant finding. 

But, given this court’s ruling, in Drum v. Calhoun, both Judges 

Slaughter and Associate Judge Purdy would not let Beasley have a 

hearing. Likewise, this court followed this same precedence in denying 

Beasley’s motion for temporary orders, October 17, 2019. 

Relevant Law 

But Beasley was entitled to a fair trial on the vexatious litigant issue. 

This Court has concluded that a party has a right to a fair trial under 

the federal and state constitutions. Thomas v. 462 Thomas Family 

Properties, LP, 559 S.W.3d 634, 642 (Tex. App. – Dallas, 2018). 

Substantive Analysis 

In Drum, the defendants filed a motion to declare Richard Drum a 

vexatious litigant, and the filing imposed an automatic stay. In the 

appeal, the trial court’s action to stop Richard Drum’s general discovery 

https://a.next.westlaw.com/Link/Document/FullText?cite=559+S.W.+3d+634&fi=co_pp_sp_4644_642&referencepositiontype=s


79 
 

activities (to compel and for sanctions) pending the vexatious litigant 

determination was upheld by this court. 

Granted, the automatic stay should curtail proceedings on all 

collateral matters unrelated to the determination of the vexatious 

litigant issue. 

But it is not fair that Appellees in Beasley’s case could quash the 

appearance of Beasley’s witnesses for the vexatious litigant hearing, but 

not allow him to challenge issues directly related to the vexatious 

litigant hearing. For instance, Beasley was not allowed hearings to 

challenge the lawyers who filed the vexatious litigant issue, and to 

obtain a hearing on his motion for new trial to prove extrinsic fraud in 

the vexatious litigant determination. 

Beasley appeals that this court’s holding in Drum v. Calhoun should 

restrict the parties equally from all matters unrelated to the vexatious 

litigant determination, without leave of court, and to allow the parties 

hearings equally to raise any defenses or claims in support of the 

vexatious litigant determination. 

For instance, Beasley was allowed a hearing on the recusal of the 

judge to decide the vexatious litigant hearing, as a fair trial requires an 
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unbiased judge. Likewise, Beasley’s Rule 12 and motions to disqualify 

Appellees’ counsel should have been allowed. 

It was error for the trial court to deny Beasley relief in his defense of 

the vexatious litigant motion, while allowing such relief to Appellees. 

K. THE VEXATIOUS LITIGANT STATUTE IS UNCONSTITUTIONAL. 

To make a constitutional challenge, a litigant must first raise the 

issue at trial. When Beasley tried, the trial judge refused to address the 

matters, 

“This issue about the constitutionality of somebody being 
ruled a vexatious litigant, I don't think that's my job. I mean, 
I hate to say, I think that usually has to be raised in the 
Appellate Court or in the Supreme Court, I don't think that I 
go there.”121 

 
regardless that a party’s failure to bring a constitutional claim in the 

trial court would waive those arguments. See Tex. R. App. P. 33.1; see, 

e.g., Drum v. Calhoun, 299 S.W.3d 360, 369-70 (Tex. App.-Dallas 2009, 

pet. denied) (holding defendant waived challenge to constitutionality of 

vexatious litigant statutes). 

                                      

121 R.R.3 49:10 – 15. 

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000301&cite=TXRRAPR33.1
https://a.next.westlaw.com/Link/Document/FullText?cite=299+S.W.+3d+360&fi=co_pp_sp_4644_369&referencepositiontype=s
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A judge shall hear and decide matters assigned to the judge except 

those in which disqualification is required or recusal is appropriate,  

Tex. Code Jud. Conduct, Canon 3(B)(1), reprinted in Tex. Gov't Code 

Ann., tit. 2, subtit. G app. B., and it’s an abuse of discretion to not do so. 

If this court is unable to affirmatively deny Appellees’ motion to 

declare Beasley a vexatious litigant or remands that issue, with an eye 

toward his briefing word limits, Beasley asks that his constitutional 

issues be remanded too. 

________________ 

XI. EPILOGUE 

The 1964 hatred in the fictional Jessup County122 in Mississippi 

Burning devolved or evolved into the fictionalized Canton Mississippi in 

a Time to Kill. Gohl, M. (Producer), & Schumacher, J. (Director). (1996). 

A time to kill [Motion Picture]. United States: Regency Enterprises. 

We remember White attorney Jake Tyler Bregance’s (Matthew 

McConaughey) summation in defending Carl Lee Hailey (Samuel L. 

                                      

122 Neshoba County in reality, with the FBI investigating the 1964 disappearance 
of 3 civil rights workers. 
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Jackson), a Black man, for murdering the two White men who raped his 

10-year old daughter. 

 

Now open your eyes. Do you think this story would play out in North 

Texas differently if the woman was White or Black123? 

                                      

123 Black Dallas actress Regina Taylor as attorney Sarah Maslin in the 1994 
Virtue episode of Law and Order realized enduring sexual assault as her only 

Close your eyes, and let me tell you a story. 

This story is about the first woman to be elected in the 
White male dominated legal profession to lead the Dallas 
Bar Association. She had been a member in good 
standing with the association for 14 years before being 
elected to its Board. Her career and prestige among her 
peers was soaring: first woman hired by her law firm, in 
1972; first woman president of the Dallas Bar 
Association, in 1985; first woman president of the Texas 
bar, in 1992; and first woman president of her law firm, 
in 1996. 
 
But soon thereafter, a powerful senior White male 
attorney bullied her. He demanded sexual favors from 
her, and threatened to ruin her career if she did not 
submit. 
 

The female lawyer stood her ground, reported the assault and 

expected her colleagues and the authorities to support her. 
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Beasley must have realized that, as the only Black man on a 

historically all White board, his only option to expose a wrong-doing 

was to be willing to go to court. Old White men might not get this, but 

women, Mexican-Americans, and Blacks do. Only through hatred 

against Beasley, a Black man standing his ground, could a simple 

bylaws dispute devolve into the 21 explosive litigations, with multi-

millions in damages, and its million dollars in legal fees, that this 

simple conflict spawned. 

But the allegations of attorney misconduct, and frauds on the court 

are serious. Like Anderson said in Mississippi Burning, hate blinds, 

and it’s hate that’s killing us. Not Beasley. It’s a real public concern. 

Insurance frauds are not unheard-of in litigation, with the not too 

distant 1990 “Alliance” of attorneys prosecuted by the U.S. Attorney for 

Southern California. These frauds, with attorneys on both sides of the 

case which are paid by an insurance company, are characterized with a 

bevy of fraudulent claims and exploding legal fees, where the attorneys 

resist settlement discussions. With the eye on insurance fraud, it’s easy 

                                      

choice. Perry, M.B, Littman, J.R. (Writers) & Mitchell, M. (Director), (1994, 
November 23). Virtue. In R. Balcer, Law & Order. Wolf Films 
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to see why Appellees counsel have resisted every opportunity for 

settlement. 

Both of Appellees’ 2017 and 2018 claims to declare Beasley a 

vexatious litigant are fraudulent. And until the fraudulent claims are 

affirmatively denied, this litigation is continuing. 

__________________ 

XII. SUMMARY & PRAYER 

This appeal comes at a time when North Texans are angry, especially 

across political and racial divides. The polar tenor in Washington 

coupled with the recent multiple police murders of innocent Black 

people easily can cause our delicate fabric to snap. The ‘troubles’ 

Beasley finds himself in some might argue are unique to him, but there 

is a certain vicious, fraudulent, evil highlighted in his appeal. It’s all too 

easy for people to mistake the animus of a few into a conspiracy of 

many. 

Time is up. The entertainment industry now “outs” sexual bullies 

within their ranks. With the aid of body cams, North Texas charges and 

convicts police for murder. This appeal is important to shine a light on 
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how the judiciary deals with obvious malfeasance within its own ranks. 

Non-published appeals are gone. In spite of Appellee’s hatred of 

Beasley, the law cannot become a victim too. 

Appellee’s failed to meet their burden to show Beasley had no 

reasonable probability to prevail on his claims. The story can end here. 

Another layer is for this court to hold that the statute was 

misapplied, and find Appellees consented to the filing of the lawsuit 

against them, the motion was filed late, there was insufficient evidence 

of any adverse prior rulings to support a vexatious litigant 

determination, and Appellees nonsuited their claim against Beasley. 

Appellees’ motion was groundless, for the purpose of delay. 

A deeper dive exposes the fraud and renders the underlying 

proceedings void. 

A step further calls-out the statute as being unconstitutional and 

limits this court’s holding in Drum v. Calhoun to stay all proceedings, 

except those related to the determination of the vexatious litigant 

motion. 

It is crystal clear what happened here. Monroe’s crime was that he 

was a successful Black farmer. 
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Beasley’s undoing was him believing he would be treated equally 

when he asserted his authority. 

There is nothing we can do for Monroe’s mule. 

____________ 

Beasley prays the court: 

 Find Appellees did not meet their burden to show Beasley has 

no reasonable probability to prevail on his claims, 

 Deny Appellee’s claim that Peter Beasley is a vexatious litigant, 

with prejudice. 

 Reverse and vacate the December 11, 2018, Prefilng Order as 

the trial court abused its discretion in finding plaintiff a 

vexatious litigant, 

 Direct the Office of Court Administration to remove Peter 

Beasley’s name from the state-wide vexatious litigant’s list, 

 Reverse and vacate the June 11, 2019, order of dismissal, 

 Find Appellees filed the vexatious litigant motion in bad faith, 

for the purpose of delay, 

 Remand the case for further proceedings, 
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 Order Beasley to recover his costs and attorney fees of this 

appeal, and 

 Such other and further relief as is just. 

Beasley prays for general relief. 

      Respectfully  
      _/s/Peter Beasley____________________  

Peter Beasley, Plaintiff – Appellant 
P.O. Box 831359 
Richardson, TX 75083 
(972) 365-1170 
pbeasley@netwatchsolutions.com 

 

XIII. CERTIFICATE OF COMPLIANCE 

Appellant, Peter Beasley, hereby certifies the word-limited sections of 

this document contain 14,394 words, per Rule 9.4. 

Dated: November 3, 2019 

      _/s/Peter Beasley______________________  

      Peter Beasley, Plaintiff-Appellant, pro se 
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XIV. CERTIFICATE OF SERVICE 

Plaintiff-Appellant, Peter Beasley, hereby certifies that on November 

3, 2019, the attached document was served on the Appellees through 

the court’s electronic filing system. 

      _/s/Peter Beasley______________________  

      Peter Beasley, Plaintiff-Appellant, pro se 
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CAUSE NO. DC-18-05278 

PETER BEASLEY, § 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

Plaintiff, 

v. 
DALLAS COUNTY, TEXAS 

SOCIETY OF INFORMATION 
MANAGEMENT, DALLAS AREA 
CHAPTER, et at., 

Defendant. 191st JUDICIAL DISTRICT 

ORDER GRANTING DEFENDANTS' MOTION TO 
DECLARE PETER BEASLEY A VEXATIOUS LITIGANT 

On September 20, 2018, the undersigned heard Defendants' Motion to Declare 

Peter Beasley a Vexatious Litigant. The Parties appeared through counsel. After 

considering the motion, the post-hearing briefing from both parties, the evidence 

presented, and arguments of counsel, the Court finds that the statutory elements are 

satisfied in all respects and therefore makes the following ORDER. 

The Motion to Declare Peter Beasley a Vexatious Litigant is GRANTED and the 

Court declares Peter Beasley a Vexatious Litigant. 

Plaintiff Peter Beasley is required to post bond in the amount of $422,064.00 with 

the District Clerk as security per TEX. C!V. PRAC. & REM. CODE § 11.055 within thirty 

(30) days of this Order. If such security is not timely posted, this case will be dismissed 

with prejudice per TEX. C!V. PRAC. & REM. CODE § 11.056. 

Furthermore, the Court prohibits Plaintiff Peter Beasley from filing any new 

lawsuits pro se in any court in the State of Texas until Plaintiff receives permission from 

ORDER GRANTING DEFENDANTS' MOTION TO DECLARE PETER BEASLEY A VEXATIOUS LITIGANT 
1118044 39199480v l 
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CAUSE NO. DC-18-05278

PETER BEASLEY,

Plaintiff,

v.

SOCIETY OF INFORMATION
MANAGEMENT, DALLAS AREA
CHAPTER, et aI.,

Defendant.

§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT

DALLAS COUNTY, TEXAS

191st JUDICIAL DISTRICT

ORDER GRANTING DEFENDANTS' MOTION TO
DECLARE PETER BEASLEY A VEXATIOUS LITIGANT

On September 20, 2018, the undersigned heard Defendants' Motion to Declare

Peter Beasley a Vexatious Litigant. The Parties appeared through counsel. After

considering the motion, the post-hearing briefing from both parties, the evidence

presented, and arguments of counsel, the Court finds that the statutory elements are

satisfied in all respects and therefore makes the following ORDER.

The Motion to Declare Peter Beasley a Vexatious Litigant is GRANTED and the

Court declares Peter Beasley a Vexatious Litigant.

Plaintiff Peter Beasley is required to post bond in the amount of $422,064.00 with

the District Clerk as security per TEX. CtV. PRAC. & REM. CODE § 11.055 within thirty

(30) days of this Order. If such security is not timely posted, this case will be dismissed

with prejudice per TEX. Civ. PRAC. & REM. CODE § 11.056.

Furthermore, the Court prohibits Plaintiff Peter Beasley from filing any new

lawsuits pro se in any court in the State of Texas until Plaintiff receives permission from

ORDER GRANTING DEFENDANTS' MOTION TO DECLARE PETER BEASLEY A VEXATIOUS LITIGANT
1118044 39199480v I
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the appropriate local administrative judge pursuant to sections 11.10 I and 11.102 of the 

TEX. C!V. PRAC. & REM. CODE. Failure to comply with this ORDER shall be punishable 

by contempt, jail time, and all other lawful means of enforcement. TEX. C!v. PRAC. & 

REM. CODE § 11.10 I (b). 

It is further ORDERED that the Clerk of the Court provide a copy of this order to 

the Office of Court administration of the Texas Judicial System within 30 days of 

entering this order. 
1 
/h ~ 

SIGNED this _/_{_rr Jay of9st9b'!f, 2018. 

) 

ORDER GRANTING DEFENDANTS' MOTION TO DECLARE PETER BEASLEY A VEXATIOUS LITIGANT 
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the appropriate local administrative judge pursuant to sections 11.101 and 11.102 of the

TEX. CIY. PRAC. & REM. CODE. Failure to comply with this ORDER shall be punishable

by contempt, jail time, and all other lawful means of enforcement. TEX. CIY. PRAC. &

REM. CODE § 11.10l(b).

It is further ORDERED that the Clerk of the Court provide a copy of this order to

the Office of Court administration of the Texas Judicial System within 30 days of

entering this order. 1 JJ.... ~

SIGNED this _I_I_~Jay of9s1:Qber, 2018.

)
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CAUSE NO. DC-18-05278 

PETER BEASLEY, 

Plaintiff, 

v. 

SOCIETY OF INFORMATION 
MANAGEMENT, DALLAS AREA 
CHAPTER, et al., 

Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

DALLAS COUNTY, TEXAS 

191st JUDICIAL DISTRICT 

FINAL ORDER OF DISMISSAL AND TAKE NOTHING JUDGMENT 

On December II, 2018, this Court declared Plaintiff a vexatious litigant and 

required him to post $422,064 in security within 30 days. Plaintiff failed to post any 

security and instead filed motion asking for reconsideration of the Court's 

December II, 2018 Order. On April 5, 2019, this Court held a hearing on Plaintiff's 

Motion for Reconsideration. After considering the motion and response, and the 

arguments of counsel, the Court DENIES Plaintiff's Motion to Reconsider. 

Accordingly, because Plaintiff failed to post the security, this Court DISMISSES 

Plaintiffs claims with prejudice pursuant to TEX. Clv. PRAC. & REM. CODE§ 11.056. 

Furthermore, the Court accepts the verbal nonsuit without prejudice of 

Defendants' pending counterclaims. All relief not expressly granted herein is denied. 

This judgment di~ses of all parties and all claims and is therefore a final judgment. 

SIGNED this_[_/_ day of June, 2019. 
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CAUSE NO. DC-18-05278

PETER BEASLEY,

Plaintiff,

v.

SOCIETY OF INFORMATION
MANAGEMENT,DALLASAREA
CHAPTER, et aI.,

Defendant.
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§
§
§
§
§
§
§
§

IN THE DISTRICT COURT

DALLAS COUNTY, TEXAS

191st JUDICIAL DISTRICT

FINAL ORDER OF DISMISSAL AND TAKE NOTHING JUDGMENT

On December 11, 2018, this Court declared Plaintiff a vexatious litigant and

required him to post $422,064 in security within 30 days. Plaintiff failed to post any

security and instead filed motion asking for reconsideration of the Court's

December 11, 2018 Order. On April 5, 2019, this Court held a hearing on Plaintiff's

Motion for Reconsideration. After considering the motion and response, and the

arguments of counsel, the Court DENIES Plaintiff's Motion to Reconsider.

Accordingly, because Plaintiff failed to post the security, this Court DISMISSES

Plaintiffs claims with prejudice pursuant to TEX. Crv. PRAC. & REM. CODE § 11.056.

Furthermore, the Court accepts the verbal nonsuit without prejudice of

Defendants' pending counterclaims. All relief not expressly granted herein is denied.

This judgment diJ:;ses of all parties and all claims and is therefore a final judgment.

SIGNED this _,_,_ day ofJune, 2019.
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Cause No. 296-05741-2017 

 

PETER BEASLEY 
     Plaintiff 

§ 

§ 

§ 

IN THE DISTRICT COURT OF 

v. § COLLIN COUNTY, TEXAS 

SOCIETY OF INFORMATION 

MANAGEMENT, DALLAS AREA 

CHAPTER, JANIS O’BRYAN, 

NELLSON BURNS 

 

§ 

§ 

§ 
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 JUDICIAL DISTRICT 

 

PLAINTIFF’S SECOND AMENDED PETITION 

Plaintiff, Peter Beasley, (“Beasley”) files this Second Amended Petition, 

complaining of Defendants, Society for Information Management, Dallas Area 

Chapter, Janis O’Bryan, and Nellson Burns, and states: 

I. NATURE OF THE CASE 

1.   This is a contract dispute involving a voluntary professional business 

association’s failure to honor its contract with a member, a member of its board of 

directors, and its resulting acts to defame and injure plaintiff, for which he seeks 

monetary damages, declaratory and injunctive relief. 

2.   Plaintiff also mounts a derivative suit on behalf of SIM Dallas against the 

individual defendants, Janis O’Bryan and Nellson Burns. 

II. PARTIES 

3.   Plaintiff is Peter Beasley, an individual residing in Dallas County. 

4.   Defendant, Society for Information Management, Dallas Area Chapter 

(“SIM Dallas”), is a Texas nonprofit corporation and an Internal Revenue Code 

§501(c)(6) organization. Defendant operates across the entire North Texas region 

and has its official business address at P.O. Box 208, Frisco, TX, 75034, in Collin 

County. 

5.   Defendant. Janis O’Bryan, (“O’Bryan”), is an individual resident of Dallas 

County as is the current, past president of SIM. 

6.   Defendant. Nellson Burns, (“Burns”), is an individual resident of Dallas 

County, and is the current president of SIM. 

Filed: 2/22/2018 3:39 PM
Lynne Finley
District Clerk
Collin County, Texas
By LeAnne Brazeal Deputy
Envelope ID: 22710309
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III. DESIGNATIONS 

A. Discovery Control Plan 

7.   Plaintiff intends to conduct discovery under Level 2 of Texas Rule of Civil 

Procedure 190.3. 

B. Claim for Relief  

8.   Plaintiff seeks monetary relief over $1,000,000, and non-monetary relief. 

9.   Plaintiff seeks declaratory relief. 

10.   Plaintiff seeks injunctive relief and imposition of a receiver to take control 

over the Society of Information Management Texas corporation, to restore its 

operation to those within the laws of this state. 

C. Jurisdiction  

11.   The Court has subject-matter jurisdiction over the lawsuit because the 

amount in controversy exceeds this Court’s minimum jurisdictional requirements. 

12.   The Court has personal jurisdiction over defendants  

a.   Because the primary defendant is a resident/citizen/business organization 

formed under the laws of the State of Texas. 

D. Mandatory Venue 

13.   Venue is proper in Collin County under Texas Civil Practice & Remedies 

Code section 15.002 (3) because, during the time the basis of the suit accrued, 

defendant's principal office in this state is in Collin County. 

14.   Venue is mandatory in Collin County in a suit for libel, under Texas Civil 

Practice & Remedies Code § 15.017 because Collin County is the principle office of 

the defendant, and plaintiff elects to sue in Collin County. 

IV. THE UNDERLYING DISPUTE 

15.   This lawsuit stems from Beasley, a board member with legal fiduciary 

duties, to have SIM Dallas operate within its own bylaws, him trying 1) to stop a 

substantial give-away of member’s dues to non-members who are friends of the 

board and 2) to stop the organization’s discriminatory membership practices – to 

unfairly exclude minorities, keeping them from advancement opportunities. 

630TAB C
APP.  5

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 15.017
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 15.017
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR190.3
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR190.3


PLAINTIFF’S SECOND AMENDED PETITION PAGE 3 OF 20 

 

V. FACTUAL BACKGROUND 

16.   Beasley’s SIM Membership and Offices Held.  Beasley is a member of SIM 

Dallas and has been a member in good standing of the organization since September 

2005.  For each of those years, Beasley paid dues to SIM Dallas.  Total dues paid by 

Beasley to SIM were approximately $5,345.00. Beasley has volunteered hundreds of 

hours of his time to help SIM thrive.  Beasley is also a Director serving on the SIM 

Dallas Executive Committee, (“Board”), and is the Membership Committee Chair, 

(“Membership Chair”). Beasley was first elected to the Board in November 2012, 

and reelected in 2013, 2013, and 2014. Beasley was elected for his second annual 

term as Chair on November 9, 2015, for the 2016 program year. 

17.   Beasley was the first African-American elected to SIM’s Board in its 

history. 

18.   Contract Board Agreements. To secure and protect Beasley to serve in a 

legal, fiduciary role to the SIM Dallas, Beasley and SIM had an agreement beginning 

January 8, 2013, that SIM Dallas will a) cover Beasley’s activities serving on the 

board under the insurance carried by the SIM organization, b) operate within the 

bylaws and organizational charter, and c) agreed to supervise Beasley’s activities as 

a board member. In return, Beasley agreed to a) volunteer his time in service of the 

corporation, b) would resign if he was unable to perform his duties, c) accept the 

liabilities of being a director of a Texas corporation. In exchange for the insurance 

protection and contract of responsibilities defined in the bylaws to protect Beasley, 

he relied on that promise and agreed to take-on the personal financial liability for his 

actions working as a director of the corporation, and served on the board in 2013, 

2014, 2015, and 2016. 

19.   Control of the SIM Board. The SIM Board has 10 voting members and 5 

officers. Under the bylaws, the SIM Dallas Board is led by its CEO, the President. 

For 2016, the SIM President was Janis O’Bryan (“O’Bryan”) and its President’s elect 

was Nellson Burns (“Burns”) – the 2017 and 2018 President of SIM Dallas. 

20.   Beasley’s Advocacy to SIM and its Board.  In his position as a Director and 

Membership Committee Chairman, Beasley observed numerous violations by SIM 

Dallas in following its bylaws. In his first year on the Board, Beasley successfully 

amended the bylaws to bring SIM into compliance with how it recertified members 

annually for continued membership.  Beasley became staunch in support of 

following the bylaws within the Board, warning against: a) wasting and hording of 
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hundreds of thousands of dollars in corporate assets; b) allowing non-voting 

members of the Board to vote; c) constituting a board or directors in contravention of 

the bylaws, d) the failure of certain Board members to exercise independent 

professional judgment, rather than simply rubber-stamping the decisions of a few 

Board members who controlled the Board, e) the President (O’Bryan) appointing an 

individual to the board (Bouldin) without vote or approval of the board, f) and 

allowing a husband and wife to serve as members of the board. Beasley advocated 

appointment of a Parliamentarian, to have officers with access to the corporate funds 

(in excess of $400,000) to be bonded, and advocated the organization provide annual 

financial reports to the members. 

21.   Waste of SIM’s Assets By Board.  SIM Dallas is exempt from federal taxes, 

under IRS regulation 501(c)(6), as a Business League, (not as a 501(c)(3) charity). 

SIM’s purpose as an organization is to further the education and professional support 

of its members.  

22.   SIM’s Articles of Incorporation and its bylaws both specify the purpose for 

which the corporation is organized: 

 The specific purpose and primary purpose is to foster the 

development of information systems for the improvement of the 

management performance of its members. 

The Articles further provide that “this corporation shall not, except to an 

insubstantial degree, engage in any powers that are not in furtherance of the primary 

purpose of this corporation” and that “this corporation shall not, except to an 

insubstantial degree, engage in any activities or exercise any powers that are not in 

furtherance of the primary purpose of this corporation.” Article I, Section 2 of SIM’s 

current, September 9, 2013, bylaws lists five (5) activities to benefit members, none 

of which list the donation of SIM assets to aid others.  

23.   In spite of the founding documents, O’Bryan, Burns, and others have sought 

to run the organization as a philanthropic venture, and not a business league.  

Beasley objected and argued against such donation activity, which is contrary to 

SIM’s organizational articles and its bylaws.  Despite Beasley’s ongoing objections, 

O’Bryan rebuffed Beasley, and announced her intention to force through such 

measures.  Furthermore, several Directors have sought approval to use SIM’s 

$402,188 available in cash assets to fund activities to benefit members, but O’Bryan 

blocked use of the funds for such proper purposes.  Although Beasley attempted to 

work with other Board members to find a way to resolve the conflict, O’Bryan 
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refused to meet with or discuss the issues with Beasley. In February 2016, she began 

making false accusations against Beasley, removing responsibilities from him, and 

denying him permission to attend, on behalf of SIM, the national leader’s 

conference. 

24.   Beasley, with the support of other board members, offer several valid 

options to resolve the dispute: 

a.   Hold transparent “charity events” so that any monies raised for 

philanthropy would be kept separate and distinct from member’s assets, 

as was recommended by SIM National and other SIM Chapters;  

b.   Ask the members to vote-in a level of philanthropy (i.e. 10% of assets); 

or 

c.   Submit a vote to the members to eliminate the bylaw restriction to allow 

for “substantial” use of funds in ways as voted by the board, 

but SIM Dallas would not allow these simple options to resolve the dispute. 

25.   Discriminatory Membership Practices.  Beasley further advocated to the 

Board about its discriminatory membership practices, which resulted in minorities 

being under-represented in the SIM membership. 

26.   Beasley detected and documented a long-standing practice to keep SIM 

Dallas’ membership to primarily consist of White Males only. Into the 2000’s, the 

face of society, the information technology ranks and the people of North Texas have 

become more diverse. However, SIM Dallas’ membership practices of the 2012 – 

2016 era disproportionately tried to excluded women, India nationalists, Blacks 

(African-Americans, Africans), Middle-Easterners and Hispanic applicants. 

27.   Under Beasley’s term serving on and leading Membership, the SIM 

Dallas membership percentage of White Men dropped noticeably. 

28.   Challenges to Beasley’s membership recommendations mounted month by 

month in 2015 and 2016, with a stated complaint that Beasley does not “protect the 

brand”. Beasley documented a practice by board members John Cole, Nellson Burns, 

and Patrick Bouldin, (who all had a business relationship with Nellson Burns), and 

others, to challenge India, Black, Hispanic, and Female candidates for membership. 

To ward-off non-voting members of the board from succeeding at discriminatory 

membership practices, on March 18, 2016, Beasley modified his committee’s 

procedures to no longer accept challenges from non-voting members of the board. 
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29.   SIM Dallas then moved to expel Beasley. 

30.   Improper and Void Expulsion of Beasley from SIM.  March 2016, Burns, 

O’Bryan, and the other Officers on the Board, via e-mail exchange, decided to 

embark upon a campaign to rid SIM of Beasley.  SIM invited Beasley to come to a 

downtown Dallas 8 a.m. meeting on March 24, 2016 (for the purpose of asking 

Beasley to resign, unknown to Beasley).  However, at 6:00 a.m. the day of the 

scheduled meeting, Beasley received notice that the meeting had been cancelled. The 

next day, March 25, 2016, Beasley was informed via e-mail that SIM would hold a 

meeting of the Executive Committee on April 4, 2016, at 8:00 a.m. to seek Beasley’s 

expulsion from SIM. No information was provided to Beasley on what he had done 

to cause his expulsion from membership in SIM. 

31.   In response to SIM Dallas’ attempt to expel Beasley – without telling him 

why or asking first for his resignation – Beasley, March 29, 2016, Beasley sued SIM 

Dallas and sought and obtained a temporary restraining order in Dallas District 

Court, prohibiting his expulsion. Rather than meet and resolve the dispute, as 

Beasley asked to do, SIM Dallas removed the lawsuit to federal court. 

32.   In direct violation of the then valid Texas TRO, SIM Dallas met anyway on 

April 4, 2016, to discuss and plan the expulsion of Beasley. Although Beasley was 

still then a member of the Board, SIM Dallas intentionally excluded him from the 

meeting. 

33.   After expiration of the TRO while the lawsuit was in federal court, on April 

13, 2016 at 9:17 p.m., Beasley received an e-mail, informing him that SIM Dallas 

intended to hold a meeting of the Executive Committee on April 19, 2016, at 8:00 

a.m. to seek Beasley’s expulsion. Again, no information was provided to Beasley on 

what he had done to cause his expulsion from membership in SIM Dallas.  The 

notice for the meeting was legally improper and invalid because it provided Beasley 

less than the 7 days’ notice required in the bylaws. On April 17, 2016, Beasley 

objected to the notice on this basis and he further objected to allowing others to 

attend by phone, as the meeting notice provided no option for attendance by phone. 

In his objection, he indicated he would attend if 1) he was told the reason he faced 

expulsion where he could defend his membership rights, and 2) the meeting was 

rescheduled with proper notice given – to potentially be represented by counsel.   

34.   Despite his objections, on April 19, 2016, Beasley was informed by e-mail 

that he had been expelled from SIM Dallas.  SIM Dallas’ minutes from the April 19, 
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2016, Executive Committee meeting indicated only ten members of the board were 

present at the meeting, which is not a quorum under SIM Dallas’ bylaws and Texas 

law. Further, SIM Dallas used votes from non-voting members of the board who 

were illegally attending by phone to pretend they had enough votes to sustain 

expulsion. Accordingly, for many reasons, Beasley’s purported expulsion from SIM 

Dallas was and is void.  

35.   After being the first African-American voted to the Board, Beasley became 

the ONLY member in the Chapter’s 34+ year history to ostensibly become expelled 

– of which Beasley vigorously disputes and seeks to overturn. 

36.   Due Process Violation.  The expulsion further violated Beasley’s due 

process rights in that he was not given adequate notice, was given no notice of the 

“charges” to be brought against him, was given no opportunity to prepare a defense 

or to be represented by counsel. Moreover, the minutes reveal that that O’Bryan and 

Burns instituted a “kangaroo court” to try Beasley in absentia. The charges brought 

were baseless and made in bad faith, and even the minutes prepared by the SIMs 

counsel indicate that the primary topic of discussion was the conflict over Beasley’s 

insistence that SIM Dallas follow its own rules. The true purpose of O’Bryan and 

Burns in forcing through Beasley’s expulsion was to get him off the Board – which, 

under the bylaws the Officers and other board members were without power to do. 

SIM Dallas acted in extreme bad faith, and the resulting expulsion was arbitrary, 

capricious, and in violation of the law. 

37.   Illegally Constituted Board. SIM Dallas’ officer’s illegal action to attempt 

to remove Beasley from the board has led to all subsequent boards to be illegally 

constituted. The process to elect a new Executive Committee (board), per the bylaws, 

requires a vote of the current board to approve the following year’s board. However, 

SIM Dallas has refused to allow Beasley his vote, and therefore any resulting board 

is illegally constituted.  

38.   Beasley Remains a Member of the Board. Beasley was elected to the Board 

by the members, and under the bylaws, only members have the exclusive power to 

remove a board member, and Texas law holds that Beasley’s term of office extends 

from when he was elected, until the director’s successor is elected. Tex. Bus. Org. 

Code § 21.407. As all subsequent boards have been illegally constituted, Beasley 

remains an elected member of the board – and has standing under Texas law (as a 

member and board member) to challenge the ultra-vires acts of SIM Dallas and its 
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officers or directors from when Beasley was and continues to be acting in the best 

interest of SIM Dallas. Tex. Bus. Org. Code §§ 20.002(c)(1); 21.522(1)(A). 

39.   Breach of Contract. Beasley was but a volunteer, providing his time for 

years in support of the organization. By agreement, at worse, if for some reason 

Beasley could not fulfill his duties, SIM Dallas had agreed to ask for his resignation, 

and he had agreed to resign. But instead of giving Beasley the professional courtesy 

offered to most elected officials and abide by its agreement, SIM Dallas did not ask 

for Beasley’s resignation, but instead sought to defame and expel Beasley. 

40.   Illegal Distribution of Member Assets to Member, Peter Vogel. Rather than 

simply resolve the dispute, SIM Dallas, controlled by Burns and O’Bryan, wasted the 

assets of the organization by mounting an unconscionable legal defense, wasting 

over $422,000, in mounting and continuing legal fees. Their legal actions, to cover-

up their own personal faults, included filing completely groundless, frivolous 

pleadings, having 2 and 3 lawyers needlessly attend depositions, and wasting court 

resources by removing the lawsuit to federal court, for it only to be remanded back to 

state court. 

41.   SIM Dallas relies on attorney Peter Vogel for legal services; however Peter 

Vogel is a member of the organization, therefore with a personal interest in the 

outcome of the case. February 27, 2016, plaintiff asked for Mr. Vogel’s voluntary 

withdrawal of the case, but he refused. 

42.   Further, attorney Peter Vogel claims he can represent the organization, 

represent all of its members, represent Peter Beasley, and represent himself all within 

the same lawsuit – which have conflicting interests, which violate his professional 

responsibilities as an attorney. Attorney Peter Vogel has represented one faction of 

the board, against another, which violates his professional responsibilities as an 

attorney. He has failed in his obligation to ensure that the Texas corporation operates 

within its governing documents. 

43.   SIM Dallas, with the advice of attorney Peter Vogel, refused at every 

juncture offered by Beasley to meet to try and resolve the dispute. In February and 

March 2016, Beasley asked to meet with O’Bryan to “clear the air” and resolve the 

dispute, but she failed to meet. March 24, 2016, Beasley offered to meet a resolve the 

dispute, but SIM Dallas, via e-mail by Peter Vogel, refused to meet. April 4, 2016, 

Beasley asked board member Kevin Christ to inquire if SIM Dallas would meet to 

resolve the dispute, but they refused. And in Dallas District Court, the trial judge 
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ordered the parties to mediation by October 6, 2017, but SIM Dallas would not make 

themselves available to meet. 

44.   To stop the mounting legal fees, on both sides, Beasley nonsuited his 

lawsuit, without prejudice, on October 5, 2017, as no counter-claims were pending 

against him. But after the Dallas court dismissed the case, SIM Dallas, pursued a 

completely void award of $211,031 against Beasley, forcing again more legal action 

in appellate court. 

45.   Peter Vogel, him being a member, advising SIM Dallas into an 

unreasonable course of litigation, leads to an illegal violation of Texas law, with SIM 

Dallas transferring member’s assets to one of its members. Tex. Bus. Code § 22.054 

(1), with the potential to lead the Chapter into insolvency. Beasley seeks to have the 

attorney client relationship, if it actually exists, with member Peter Vogel, enjoined. 

Tex. Bus. Code § 20.002 (d). 

46.   Defamation and Tortuous Interference. Rather than resolve the dispute, SIM 

Dallas embarked on a campaign to defame and disparage Beasley and his software 

company, Netwatch Solutions, and to tortuously interfere with business and 

contractual arrangements. Specific acts of defamation to 3
rd

 parties, without 

privilege, occurred on April 19, 2016; May 8, 2016; October 25, 2016; December 29, 

2016; December 31, 2016; February 1, 2017, February 6, 2017; April 6, 2017; 

August 29, 2017, December 15, 2017, February 5, 2018, and at other times in 

meetings and publications to 3
rd

 parties. 

47.   SIM Dallas has refused since February 2016 to the date of filing this 

amendment (February 22, 2018) to meet to mediate or try and resolve the dispute. 

48.   The damages caused by SIM Dallas are on-going and continue to mount 

now well past the $1,000,000 mark. 

49.   Legal fees claimed or owed now are crossing beyond $900,000. 

50.   Beasley attempted to stop the mounting legal fees and damages with a 

nonsuit, but SIM Dallas keeps the dispute going – now with attorneys, like O’Bryan 

and Burns, keeping the fight going to hide their own wrongdoing and malfeasance. 

51.   Burns and O’Bryan are not acting in the best interest of SIM Dallas in 

authorizing over $500,000 in legal fees and a litigation strategy to cost millions in 

damages to innocent customers, employees and IT professionals across North Texas. 
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52.   SIM Dallas, and its illegally constituted Board and errant leadership under 

Burns and O’Bryan systematically violate the laws of this State, its own bylaws, and 

are in effect stealing the funds of the Texas non-profit corporation for personal gain. 

53.   O’Bryan and Burns could easily have convened a meeting of the members 

in April 2016, either to attempt to remove Beasley from the Board (although no 

grounds for removal existed), or could have amended the Articles of Incorporation or 

Bylaws, or direct the Board to stop it’s discriminatory membership practices so as to 

remove the source of the underlying conflict – 1) the substantial give away of 

member’s assets to non-members in the name of philanthropy and 2) its 

discriminatory membership practices. 

54.   However, O’Bryan and Burns did not do so. As the Board does not have the 

power to remove one of its own, they moved, at Burns’ behest, to expel Beasley as a 

member. However, a membership in SIM is not a prerequisite for Board 

membership. Therefore, Beasley remained a member of the Board. Nevertheless, 

O’Bryan and Burns caused the Board to ignore his membership, refused to invite 

him to meetings, and took the illegal position that Beasley had effectively been 

removed from the Board. 

55.   SIM Dallas went as far as to pay for and bring an armed peace officer to the 

next Board meeting to ensure Beasley remained excluded. 

56.   Malice. SIM Dallas acted with malice, with a specific intent to hurt Beasley, 

with an admission to “not be nice” and to hurt Beasley in his name, and through his 

company. As malice, SIM Dallas simply breached a sponsorship contract with 

Beasley’s company, and refused to refund the sponsorship fee. 

57.   SIM’s malice toward Beasley began in 2016 and extends into 2018, with 

SIM stooping so low as to meet with employees of Beasley’s company, Netwatch 

Solutions, to undermine Beasley and his company’s ability to generate revenue and 

service its customers. 

VI. CAUSES OF ACTION 

A. Count 1 – Breach of Contract Against SIM Dallas 

58.   The Board Agreement, bylaws of the corporation, and oral representations 

formed a valid contract between Beasley and SIM Dallas. SIM Dallas offered that 

Beasley serve on the SIM board of directors, at his own personal liability to do so. 
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Beasley accepted that offer and served on the board in 2013, 2014, 2015, and 2016. 

SIM Dallas breached that agreement a) when the President felt Beasley was not 

fulfilling his duties, but failed to ask for Beasley’s resignation, b) failing to follow its 

bylaws with respect to Beasley, b) and when a legal dispute occurred, failed to cover 

Beasley’s legal expenses in support of the organization with SIM Dallas’ insurance 

carrier. Beasley relied on that agreement, served as a member of the board, and acted 

in the best interest of the organization with the knowledge that his resignation would 

be requested if he was not fulfilling his duties, and that his actions to protect the 

members would be covered by insurance. As a result of SIM Dallas’ breach, Beasley 

has incurred damages. 

59.   Beasley requests the Court to award him his costs and reasonable and 

necessary attorney’s fees, both for trial as well as for successful defense of any 

appeals. 

B. Count 2 – Fraudulent Inducement Against SIM Dallas 

60.   Or in the alternative to Count 1, SIM Dallas induced Beasley to serve on the 

board with the false representation that he would be asked to resign if his 

performance was improper, and that his actions on behalf of the organization were 

covered under SIM Dallas’ insurance. The representations by SIM Dallas were false, 

and SIM Dallas knew the statements were false, or made the false statements without 

any knowledge of its truth. SIM Dallas made these false statements with the intent 

that Beasley act upon the false assertions, and Beasley acted in reliance of those false 

statements. Beasley suffered damages. 

61.   Beasley requests the Court to award him his costs and reasonable and 

necessary attorney’s fees, both for trial as well as for successful defense of any 

appeals. 

C. Count 3 – Breach of Contract Against SIM Dallas 

62.   Peter Beasley paid his membership dues for the 2016 calendar year, but 

after April 19, 2016, SIM Dallas breached its contract and no longer allowed Beasley 

to enjoy his benefits of membership. 

63.   Beasley requests the Court to award him his costs and reasonable and 

necessary attorney’s fees, both for trial as well as for successful defense of any 

appeals. 
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D. Count 4 – Injunction Against Ultra Vires Acts of SIM 

64.   Plaintiff asserts a derivative claim on behalf SIM. Plaintiff is a member of 

SIM with standing to assert such a claim both because his expulsion was illegal and 

ultra vires and because the purported loss of his membership was involuntary and 

without a valid organizational purpose and for the purpose of defeating these claims. 

65.   As pleaded herein, plaintiff has presented these claims to SIM, and SIM 

refuses to grant redress. 

66.   Defendant owes duties to SIM Dallas of good faith and due care and to act 

in the best interests of SIM and its members. Defendant also owes duties of 

obedience to act in conformity with the organizational documents and law. 

Defendant has failed to act in good faith, with reasonable care, and in the best 

interests of SIM Dallas and its members. 

a.   Injunction – Appoint a Receiver.  Due to SIM Dallas, as controlled by 

Burns and O’Bryan, is unwilling to operate within its bylaws and the 

laws of this state, and due to it acting in a way to destroy the corporation, 

Plaintiff seeks the appointment of a receiver, at SIM Dallas’ expense, to 

restore the organization to operate within its bylaws. Further, SIM 

Dallas, under its current leader, Nellson Burns, is engaging in a litigation 

defense strategy to defend against his own personal motives, at the 

expense of the organization, and therefore Plaintiff seeks the 

appointment of a receiver, at SIM Dallas’ expense, to restore the 

organization to operate within its bylaws. 

b.   Injunction – Reinstate Membership and Board Position.  The expulsion 

of plaintiff from membership in SIM Dallas and his removal from the 

board, as elected by the members, was in violation of the bylaws of SIM 

Dallas, and implied due process rights and was taken without authority 

and without a valid organizational purpose. The expulsion and removal 

is void and ultra vires. Therefore, pursuant to §20.002 of the Texas 

Business Organizations Code, plaintiff seeks injunctive relief voiding the 

ultra vires expulsion, and removal, and reinstating his membership, 

effective as of the date of the purported expulsion. Plaintiff is without 

adequate remedy at law. 
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c.   Injunction – Stop Illegal Distribution of Assets to a Member.  The 

contract, if one exists, to obtain services from member Peter Vogel is 

unreasonable and violates the Texas Business Organizations Code 

prohibition to not provide dividends to a member. Therefore, plaintiff 

seeks injunctive relief voiding the ultra vires distribution of member 

assets to a member. 

67.   Therefore, plaintiff requests that this Court enter a permanent injunction 

prohibiting further violations of SIM Dallas’ bylaws and charter. Plaintiff is without 

adequate remedy at law. 

E. Count 5 – Defamation Against SIM Dallas 

68.   On December 31, 2016, and at other times, SIM Dallas published a 

statement, and that statement was defamatory concerning Beasley. SIM Dallas acted 

with malice, and was negligent in determining the truth of the statement. Beasley 

suffered damages. 

69.   February 12, 2017, and August 1, 2017, Beasley put SIM Dallas on notice 

that their false statements were defamatory, and SIM Dallas has refused, in writing 

on August 18, 2017, to retract the false statements. 

70.   SIM Dallas’ actions, through its attorney agents, were willful, malicious, 

unjustified, and specifically intended to cause harm to Beasley. Therefore, Beasley is 

entitled to recover punitive damages from SIM Dallas in an amount to be determined 

at trial. 

F. Count 6 – Declaratory Judgment 

71.   A live controversy exists among the parties to this dispute with respect to 

rights, status, and other legal relations, and Plaintiff requests this Court to issue a 

declaratory judgment pursuant to Tex. Civ. Prac. & Rem. Code §§ 37.001 et seq. 

a.   Declaratory Relief – Expulsion of Beasley Void.  Beasley states that he 

is a person interested under a written contract or other writings 

constituting a contract, or a person whose rights, status or other legal 

relations are affected by a statute or contract, and Beasley seeks a 

declaration of his rights, status, or other legal relations thereunder.  In 

particular, Beasley seeks a declaratory judgment that the April 19, 2016, 

meeting of the Executive Committee of the SIM violated SIM’s bylaws, 

violated due process protections under the Texas Constitution and 
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violated applicable provisions of the Texas Business Organizations 

Code, such that Beasley’s purported expulsion was void and of no effect 

and that his status as both a Board member and a member of SIM were 

and are unaffected. 

b.   Declaratory Relief – Illegally Constituted Board. Beasley states that he is 

a person interested under a written contract or other writings constituting 

a contract, or a person whose rights, status or other legal relations are 

affected by a statute or contract, and Beasley seeks a declaration of his 

rights, status, or other legal relations thereunder.  In particular, under the 

bylaws, all subsequent boards are allowed by approval and vote of the 

prior board. SIM Dallas failed to allow Beasley to vote on the 2017 and 

2018 boards, and therefore those subsequent boards are illegally 

constituted, and the 2016 board remains the valid board. 

c.   Declaratory Relief – Actions of Board Subsequent to Beasley’s 

Purported Expulsion are Also Void.  Beasley states that he is a person 

interested under a written contract or other writings constituting a 

contract, or a person whose rights, status or other legal relations are 

affected by a statute or contract, and Beasley seeks a declaration of his 

rights, status, or other legal relations thereunder. After the purported 

expulsion, Beasley informed SIM that the proceedings were void and 

that he was still entitled under Texas law to notice of all board meetings, 

and for the right to attend and vote on the matters of the corporation. 

SIM ignored this demand and continued and continues to operate in 

violation of state law by refusing to provide Beasley notice and the 

opportunity to attend Board meetings and vote on Board business. 

Beasley seeks a declaratory judgment that all actions of SIM’s Board 

which required a vote since April 19, 2016, were and are void – unless 

subsequently ratified by Beasley. 

d.   Declaratory Relief – Beasley Remains an Elected Board Member. 

Beasley states that he is a person interested under a written contract or 

other writings constituting a contract, or a person whose rights, status or 

other legal relations are affected by a statute or contract, and Beasley 

seeks a declaration of his rights, status, or other legal relations 

thereunder. In particular, and in violation of the bylaws, Beasley was 

never removed, by vote of the members, as a board member, with that 
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ballot being allowed by the 2016 board on which he served. Under state 

law, directors serve for their term until another valid election occurs, and 

since no valid election has since occurred, Beasley seeks a declaration 

that he remains a member of the elected board. 

e.   Declaratory Relief – Board’s Attempt to Donate and Give Away SIM’s 

Assets Violates SIM’s Bylaws and Organizational Articles.  Beasley 

states that he is a person interested under a written contract or other 

writings constituting a contract, or a person whose rights, status or other 

legal relations are affected by a statute or contract, and Beasley seeks a 

declaration of his rights, status, or other legal relations thereunder. 

Certain members of SIM’s Board have embarked upon a charitable or 

philanthropic plan simply to donate or give away SIM’s cash, in 

significant amounts, to non-members. Beasley seeks a declaratory 

judgment that SIM’s bylaws and articles of incorporation prohibit such 

charitable donations of SIM’s assets to benefit non-members. 

72.   Attorney’s Fees.  Pursuant to Tex. Civ. Prac. & Rem. Code § 37.009, 

Beasley requests the Court to award him his costs and reasonable and necessary 

attorney’s fees, both for trial as well as for successful defense of any appeals. 

G. Count 7 – Violation of Beasley’s Due Process Rights Against 

Defendant SIM 

73.   As a member of SIM, plaintiff is entitled to due process rights prior to 

expulsion, including a meaningful right to be confronted with the grounds of his 

expulsion, the right to be heard, the right to counsel, and protection against decisions 

that are arbitrary and capricious or tainted by fraud, oppression, and unfairness. As 

alleged herein, plaintiff was denied his due process rights. 

74.   Plaintiff is also entitled to a procedure that scrupulously abides by the 

organization’s internal bylaws and rules. The notice for the Board meeting to expel 

Beasley was sent less than seven days prior to the date of the meeting in violation of 

the Bylaws. Furthermore, the meeting was illegally constituted because almost half 

the participants attending by telephone. The notice of the meeting did not provide for 

attendance by phone, and Beasley was not given the opportunity to attend by 

telephone. Moreover, the meeting was in violation of Tex. Bus. Orgs. Code § 22.002 

because Beasley did not consent to the meeting to the meeting being conducted 
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telephonically. Furthermore, the members physically present did not constitute a 

quorum. 

75.   The bylaws and organic documents of a voluntary association constitute a 

contract between the association and its members. Plaintiff’s due process rights are 

both explicit provisions of this contract and terms implied by law. By the acts and 

omissions alleged herein, SIM has breached its contractual duties to plaintiff. 

Plaintiff has performed his obligations and has been damaged by the breach. 

76.   Therefore, plaintiff is entitled to a mandatory injunction voiding the 

expulsion and reinstating his membership and to actual damages resulting from the 

breach. Plaintiff is without adequate remedy at law. 

77.   Plaintiff is further entitled to an award of reasonable and necessary 

attorney’s fees incurred in this action on a written contract. 

H. Count 8 – Tortuous Interference with Contractual Relationships, 

Against Defendant SIM Dallas 

78.   Beasley had a contractual relationship May 2016, with the law firm of 

Ferguson, Braswell, Fraser, and Kubasta. 

79.   On May 8, 2016, SIM Dallas, through its agent Robert Bragalone, 

committed the underlying tort of defamation to interfere with an existing legal 

representation contract. Robert Bragalone, without regard for the truth, made false 

statements with the expressed, written intent to interfere with Beasley’s contract for 

legal representation. 

80.   Beasley suffered damages, for which he sues. 

81.   SIM Dallas’ actions, through its attorney agents, were willful, malicious, 

unjustified, and specifically intended to cause harm to Netwatch and its owner and 

chief executive officer, Beasley. Therefore, Beasley is entitled to recover punitive 

damages from SIM Dallas in an amount to be determined at trial. 

I. Count 9 – Tortuous Interference with Contractual Relationships, 

Against Defendant SIM Dallas 

82.   Beasley had a contractual relationship August 2016, with the law firm of 

White and Wiggans. 

83.   On October 25, 2016, SIM Dallas, through its agent Robert Bragalone, 

committed the underlying tort of defamation to interfere with an existing legal 
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representation contract. Robert Bragalone, without regard for the truth, made false 

statements with the expressed, written intent to interfere with Beasley’s contract for 

legal representation. 

84.   Beasley suffered damages, for which he sues. 

85.   SIM Dallas’ actions, through its attorney agents, were willful, malicious, 

unjustified, and specifically intended to cause harm to Netwatch and its owner and 

chief executive officer, Beasley. Therefore, Beasley is entitled to recover punitive 

damages from SIM Dallas in an amount to be determined at trial. 

J. Count 10 – Tortuous Interference with Contractual Relationships, 

Against Defendant SIM Dallas 

86.   Beasley had a contractual relationship August 2016, with the law firm of 

Dan Jones. 

87.   On December 29, 2016, SIM Dallas, through its agent Soña Garcia, 

committed the underlying tort of defamation to interfere with an existing legal 

representation contract. Soña Garcia, without regard for the truth, made false 

statements with the expressed, written intent to interfere with Beasley’s contract for 

legal representation. 

88.   Beasley suffered damages, for which he sues. 

89.   SIM Dallas’ actions, through its attorney agents, were willful, malicious, 

unjustified, and specifically intended to cause harm to Netwatch and its owner and 

chief executive officer, Beasley. Therefore, Beasley is entitled to recover punitive 

damages from SIM Dallas in an amount to be determined at trial. 

K. Count 11 – Tortuous Interference with Contractual Relationships 

Against Defendants SIM Dallas and Nellson Burns 

90.   From October 2014 through March 2016, Peter Beasley, through the 

company he owned 100%, Beasley, had an ongoing contractual and business 

relationship with Holly Frontier Corporation (HFC), the employer of Nellson Burns 

– by virtue of his personal building access badge and network login account to 

HFC’s computer network. 

91.   Based on the dispute within SIM about their bylaws, Burns, acting solely in 

bad faith, with animosity toward Beasley, outside the scope of his legitimate duties 

as an officer of HFC, and in furtherance of SIM’s desire and intent to punish Beasley 
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for his opposition to the SIM Board’s improper use of organizational funds, 

interfered with the contract and business relationship between Beasley / Netwatch 

and HFC, caused HFC to shut down Beasley’s access to HFC’s computer system, 

and caused HFC’s employees not to communicate with Beasley. 

92.   October 2017, HFC ultimately terminated Nellson Burns as their Chief 

Information Officer for his interference and for embroiling them in this fight. 

93.   As a direct and proximate result of Burns’ wrongful and tortious 

interference with the contractual and business relationship between Netwatch and 

HFC, Beasley has sustained actual damages in an amount to be determined at trial. 

94.   Burns’ actions, individually and as an agent of SIM Dallas were willful, 

malicious, unjustified, and specifically intended to cause harm to Netwatch and its 

owner and chief executive officer, Beasley. Therefore, Beasley is entitled to recover 

punitive damages from SIM Dallas and Burns in an amount to be determined at trial. 

L. Count 12 – Business Disparagement Against Defendants SIM 

95.   As 100% owner of Netwatch Solutions Inc., Beasley has standing to bring 

forward a business disparagement claim without the formal intervention of Netwatch 

Solutions Inc. 

96.   From March 2016, to the present, SIM Dallas has published disparaging 

words about Netwatch’s economic interests. 

97.   The disparaging words were false or in some instances false by implication 

or innuendo. 

98.   SIM Dallas published the false and disparaging words with malice. 

99.   SIM Dallas published the words without privilege and had a requisite 

degree of fault. 

100.   As a direct and proximate result of SIM Dallas’ disparagement, Netwatch 

has incurred general damages to its reputation and special damages in the form of 

lost revenue and profits from its relationship with HFC, lost business opportunities 

with SIM members, lost profits, and a diminution in the value of Netwatch as a going 

concern. Netwatch has incurred losses in expenses incurred trying to restore 

Netwatch’s reputation. 
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101.   SIM Dallas’ actions were willful, malicious, unjustified, and specifically 

intended to cause harm to Netwatch and Beasley. Therefore, Beasley is entitled to 

recover punitive damages from SIM Dallas in an amount to be determined at trial. 

M. Count 13 – Breach of Duties/Ultra Vires Acts Against Defendants 

Burns and O’Bryan 

102.   Plaintiff asserts a derivative claim on behalf SIM Dallas. Plaintiff is a 

member of SIM with standing to assert such a claim both because his expulsion was 

illegal and ultra vires and because the purported loss of his membership was 

involuntary and without a valid organizational purpose and for the purpose of 

defeating these claims. 

103.   As pleaded herein, plaintiff has presented these claims to SIM Dallas, and 

SIM Dallas refuses to grant redress. Furthermore, any other demand would be futile 

because SIM Dallas is controlled by O’Bryan and Burns. 

104.   Defendants Burns and O’Bryan owe duties to SIM of good faith and due 

care and to act in the best interests of SIM Dallas and its members. Defendants also 

owe duties of obedience to act in conformity with the organizational documents and 

law. Defendants have failed to act in good faith, with reasonable care, and in the best 

interests of SIM and its members. 

105.   Therefore, plaintiff requests that this Court enter a permanent injunction 

prohibiting further violations of SIM’s bylaws and charter against Burns and 

O’Bryan and award actual damages 1) in at least the amount of membership funds 

wrongfully distributed to non-members, 2) any funds wrongfully distributed to 

attorney Peter Vogel, 3) any SIM Dallas funds paid in the individual defense of the 

lawsuit between Nellson Burns and Netwatch Solutions,  4) and all costs and 

attorney’s fees incurred by SIM Dallas in the defense of the ultra vires and illegal 

actions of SIM Dallas which Nellson Burns and Janis O’Bryan pursued. Plaintiff is 

without adequate remedy at law. 

106.   Plaintiff further requests that SIM Dallas be awarded its attorney’s fees 

incurred in this derivative action pursuant to Tex. Civ. Prac. & Rem. Code § 38.001 

because the Articles and Bylaws constitute a contract among the corporation and its 

members, and Burns and O’Bryan have breached that contract by their actions 

alleged herein. Plaintiff requests under the principles of equity that any attorney’s 

fees awarded be distributed to him personally to avoid unjust enrichment and 

because this action has conferred a substantial benefit on the corporation. 
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VII. ATTORNEY FEES 

107.   Plaintiff seeks to recover attorney fees as authorized under declaratory 

judgment, fraud, and breach of contract statutes. 

VIII. CONDITIONS PRECEDENT 

108.   All conditions precedent to plaintiff’s claim for relief have been performed 

or have occurred. 

IX. CONCLUSION AND PRAYER 

109.   For these reasons, plaintiff asks that the Court issue citation for defendant 

to appear and answer, and that plaintiff be awarded a judgment against defendant for 

the following: 

a.   Actual damages.  

b.   Declaratory Judgment. 

c.   Injunctive Relief. 

d.   Appointment of a Receiver. 

e.   Prejudgment and postjudgment interest.  

f.   Court costs.  

g.   Attorney’s fees and costs as are equitable and just.  

h.   All other relief to which plaintiff is entitled. 

 

Respectfully submitted, 

 

      ______________________________ 

      Peter Beasley, pro se 

      P.O. Box 831359 

      Richardson, TX 75083-1359 

      (972) 365-1170, 

pbeasley@netwatchsolutions.com 

 

 

7% fig
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EXHIBIT A

Scope of Hourl\' Limited Rcprcscntntiull Agreement for Indiviuual

Rogge Dunn and Rogge Dunn Group. p.e. (hereinafter collccti\-cly th~ "Firm") is

rellresenting ~ (j-e.a~ .. . . ,. _
. . (h\:r~imlncr "You" or ""·our fl

).

individually. in Your individual l:apadty only, in a representation limitcd to:

y~ L~(~~ ~t fu ~ntr: IX~
~ ~-'. f - l?£;).ft:-~Jj\J.:f~_p:tz-t=ekll!lr: ± 'i]ii.d/f'j ~

~.hereln~lter. the Assl?nn~cnt). l.he I· Inn,.....-=+.u..?;.Ji.l.---~:-. pr...e ~~!hcrcinancr
payor ,) and You hcrclIlaltcr collectively the Parll~s. 1he hrm IS not rcprcsenl1ng any lrll~ts.

pannerships, joint venturers. corporate entities or '{our: partllcrs. f~lmily. agcnts. or affiliated
persons or entities. The Firm is not represcnting You in any other malleI'S. Thc Firm's 8'c.
representation shall be striclly limited to the i\~l)ignmcllt i.lI1d providing only sen'ices or a purely ::.:>

legal nature. The Firm has no duty to represent You in any malleI'S other than the Assignment T
including, but not limited to. claims lhal could be brought by llr against You regarding any other f:

\

matter. the Firm i5 not rcpresenting You or advising You in :my insunllH.:c disputl.: Of t'l.~garding ()

any: tax; business; investment: m:r;ollnling: family law: bankruptcy: dchtor's'credilOr's rights: ~

financial planning: debt or judgment ~(llll.:dion work: or appeab/~ppdlatc matters. Shuuid Y~.lu
?=-

wish to retain the Firm beyond thc Assignment. the Parties must sign a ne·\\'. written agreement ?-

'"and You will pay an additional. very substantial n:taincr.

This contract is hercinaftcr "this Agrccm~n1.'- The Texas Disciplinary Rules of Professional
Conduct (hereinafter the "TDRI!) shall control. to lhe cxclusion of any olh~r "ethics codes." to tht:
extent that any ethicall'lllcs govcrn theVartics' rights anti obligations. The Firm's obligations shull
be governed by the TDR, even if it works in another stutc or I\xkral court.· The Firm is licensed
to practice law only in Texas.

Attornevs' Fees and Litigntion Expenses

The billing rates this year for thl.: attorneys who might hccomc illvolyed wi Ii be:

$785/hr for Rogge Dunn~

$750 Bryan C. Collins, Megan /\. Smale. 13riull P. Shaw, Gregory 1\:1. Clift and Josh
Iacltonc:
$500 for John ~1. Lynch and Da\'id l\. (iross:
$225/hr for law clerks;
$190/hr for paralega15.

Payor promises to pay the Firm's hourly utt()rtl~Ys' fees, plus Litigation Expenses. We bill
in tenths of an hour with a .10 minimum roundl.:d to the ncarest tenth of an hour. Ir 1. 1 or 3
minutes arc spent on a task. we bill .10. 1rIo or \4 minutes are spent Oil u task. \\c bill .20. Each
January. we will raisc the hourly rates wc charge You by approximately IO~'(l percent. To reduce
attorneys' fees, where appropriate. wc usc attorneys and paralegals with lowcr billing rates.
Paralegals and support pcrsonnd do routinc tusks such as revi..:wing and organizing
documents/data or clerical work not requiring an attorney's allention. Paralegals may do )egal
work supervised by an attorney. The Firm may usc cuntruet altoJ'lleys who are not the Firm
employees to work on the Assignment. Payor \\'ill he charged for their work in an amount greater

Scone of Hourlv Limited Representation Agreement for individual

Rogge Dunn and Roggc Dunn (iroup. PC. (hereinafter collectively the "l"irm") is

representing pw {5.ea 5&9
‘ 7

(hereinafter "You" or "Your”).

individually. in Your individual capacity only, in a representation limited lo:

Vour c(aums flamst- 7W mm#/NW
U0 'Dr“ -i 5‘ ’ 0f? 7% “41115.2(“..flsemflfiéfimdantr + 00034109

(hereinafter "the Assignment"). The I-‘irln‘fhw_w;q
'

'

Effie afisfighcrcinaflcf
"Payor") and You hereinafter collectively 1hr: "l’urucs." The Firm 5.;

m'n representing any trusts.

partnerships, joint venturers. corporate entities or Your: partners. family. agents. or affiliated

persons or entities. The Firm is not representing You in any other mailers. 'l'hc l-‘irm's

representation shall be strictly limited lo the Assignment and providing only services. oi'u purely

icgal nature. The Firm has no duty to represent You in any matters other than thc Assignment

including, bul not limited to. claims {hm cnuld bu brought b}:
m‘ against You regarding any other

matter. the Firm is not representing You o:- advising You in :my insurance disputc ur regarding

any: Lax: business: investment: acccmnting: family hm: lazmkruplcy: dchmr’s’crcdiwr's rights;

financial planning; debt orjudgmcm collection work: m‘ :1ppcuisfappcilzflu muucrs. Simuid You

wish 10 retain the Firm beyond the Assigmncm. Ihc Parties must sign a new. written agrcumcm

and You will pay am additional. very substantial retainer.

This contract is hereinafter "ihis Agrucmcm.” 'l'hc Texas Disciplinary Rules of Professional

Conduct (hereinafter the "'I'DR") 51ml! control. to the exclusion ul‘zmy other "clhics codes." t0 the

extent that any ethical mics govern IhC‘Parlics' rights and obligations. 'l‘hc I-‘irm's ubligations shall

be governed by lhc 'I'DR, even if i1 works in amnhcr sum: or federal courL. 'l'hc l-‘irm is licensed

to practice law only in Texas.

Attornevs' Fees and thlgation Expenses

The billing rates (his year lbr me attorneys uhu might bccnmc invcflvcd will hc:

$785/hr for Roggc Dunn;

$750 Bryan C. Collins, Megan A. Smulc. Brian P. Shaw, Gregory M. Clil‘t and Josh

Iacuonc:

$500 For Jolm M. Lynch and David A. Gross:

$225/hr for law clerks;

$ 1 90/hr for paralegais.

Payor promises to pay 11w Firm's hourly uum-neys' l'ccs, plus Litigation lixpcnscs. Wc bill

in tenths 0f an hour with a .10 minimum rounded 10 lhc nearest lcmh 0f am hour. ll‘ 1. 2 m' 3

minutes arc spent 0n a task. we bill .10. li' H) 0r l4 minulcs arc spent (m a task. m: bin .20. lizlch

January. we will raise thc houriy rates we charge You by approximalciy 10% pcz‘ccm. 'l‘o rcducc

attorneys' fees, where appropriate. wc usc attorneys and paralegais with lower billing rates.

Paralegals and suppon personnel do routine tasks such us reviewing and organizing

documents/data or clerical work not requiring an attorney's attention. Paralegals may do legal

work supervised by an attorney. 'l‘hc l’irm may use contract attorneys who arc not thc Firm

employees to work on the Assignment. l’ayor will he charged l'or their work in an amount greater
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Scope of Hourl\' Limited Rcprcscntntiull Agreement for Indiviuual

Rogge Dunn and Rogge Dunn Group. p.e. (hereinafter collccti\-cly th~ "Firm") is

representing f~ (j~$~ .. . . ,. _

. . (h\:r~imlncr "You" or ""·our fl
).

individually. in Your individual l:apadty only, in a representation limitcd to:
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~.hereln~lter. the Assl?nn~cnt). l.he I· Inn,.....-=+.u..?;.Ji.l.---~:_' _. pr...e ~~!hcrcinancr
payor ,) and You hcrclIlaltcr collectively the Parll~s. 1he hrm IS not rcprcsenl1ng any lrll~ts.

pannerships, joint venturers. corporate entities or '{our: partllcrs. f~lmily. agcnts. or affiliated
persons or entities. The Firm is not represcnting You in any other malleI'S. Thc Firm's 8'c.
representation shall be strictly limited to the i\~l)ignmcllt i.lI1d providing only sen'ices or a purely ::.:>

legal nature. The Firm has no duty to represent You in any malleI'S other than the Assignment T
including, but not limited to. claims lhal could be brought by llr against You regarding any other f:

\

matter. the Firm i5 not rcpresenting You or advising You in :my insunllH.:c disputl.: Of t'l.~garding ()
any: tax; business; investment: m:r;ollnling: family law: bnnknlptl:y: dchtor's'credilOr's rights: ~

financial planning: debt or judgment ~(llll.:dion work: or appcab/~ppdlatc matters. Shuuid Y~.lu
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wish to retain the Firm beyond thc Assignment. the Parties must sign a ne·\\'. written agreement ?-

'"and You will pay an additional. very substantial n:taincr.

This contract is hercinaftcr "this Agrccm~n1.'- The Texas Disciplinary Rules of Professional
Conduct (hereinafter the "TDRI!) shall control. to lhe cxclusion of any olh~r "ethics codes." to tht:
extent that any ethicall'ulcs govcrn theVartics' rights anti obligations. The Firm's obligations shull
be governed by the TDR, even if it works in another stutc or I\xkral court.· The Firm is licensed
to practice law only in Texas.

Attornevs' Fees and Litigntion Expenses

The billing rates this year for thl.: attorneys who might hccomc illvolyed wi Ii be:

$785/hr for Rogge Dunn~

$750 Bryan C. Collins, Megan /\. Smale. 13riull P. Shaw, Gregory 1\:1. Clift and Josh
Iacltonc:
$500 for John ~1. Lynch and Da\'id l\. (iross:
$225/hr for law clerks;
$190/hr for paralega15.

Payor promises to pay the Firm's hourly utt()rtl~Ys' fees, plus Litigation Expenses. We bill
in tenths of an hour with a .10 minimum roundl.:d to the ncarcst tenth of an hour. Ir 1. 1 or 3
minutes arc spent on a task. we bill .10. 1rIo or \4 minutes arc spent Oil u task. \\c bill .20. Each
January. we will raisc the hourly rates wc charge You by approximately IO~'(l percent. To reduce
attorneys' fees, where appropriate. wc usc attorneys and paralegals with lowcr billing rates.
Paralegals and support pcrsonnd do routinc tusks such as revi..:wing and organizing
documents/data or clerical work not requiring an attorney's allention. Paralegals may do legal
work supervised by an attorney. The Firm may usc cuntruet altoJ'llcys who are not the Firm
employees to work on the Assignment. Payor \\'ill he charged for their work in an amount greater
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than what the Firm pays them as we incur the costs of locating, insuring and/or otherwise retaining
them. If You or Payer want more specific information, You and Payor agree to write the Firm.
We strongly believe that peer discussion and review is important in providin'g quality services so
discussions between the Firm lawyers regarding this Assignment will occur and will be billed.

The claims or causes of action You have or may assert in the future may involve laws that

award attorney’s fees to the winner of the litigation. If possible, the Firm will seek recovery of
attomeys’ fees from Defendant(s) as pan of Your claims, However, a jury/judge/arbitrator may
not award You any anomey’s fees or award a reduced amount. Even if You are not awarded any
attomeys' fees, Payor stili promises to pay the Firm for its attomey’s fees as set out in this

Agrtelfmlfnt.
Of course, any anomey’s fees awarded to You against Defendant(s) belong to You,

not e irm.

Expenses will be incurred to handle the Assignment. 1t is difficult fo'r the Firm to predict

accurately the amount and type of expenses for this case. Some of these are for: court filings;

service and subpoenas; court reporters; videographers; investigators; travel and lodging;

consultants; experts; focus groups; mock trials; computer research; SAT phone; postage;

photocopying; and exhibits for mediation, focus groups and trial or arbitration (hereinafter

collectively the "Litigation Expenses"). -

We do gm charge for the Finn's staff‘s overtime or faxes, including long distance faxes.

We charge $.13 for copies and what the Firm is billed for/by: FedEx, mock trials, experts, exhibit

makers, mediators, court reporters, videographers, private investigators, process servers, couriers

and other vendors. The Firm does not “mark-up” these charges; we bill only the actual expenses
the Firm incurs. We do not charge for long distance/cell calls, long distance roaming charges,

except for out-of-coumry calls and SAT phone charges. If copy services, hotels or vendors handle

faxes/copies, You will be charged only what they bill the Firm and for courier fees. Our flat-rate

billing with Westlaw reduces computer research charges. We pass this savings on via pro rata

billing for same.

De osithetainer Re uircd to Be in Re resentation

To start the Assignment, we require a $ initial deposit/retainer. We do not

promise to handle the Assignment for the amount f the retainer. The Firm’s attorneys' fees and

Litigation Expenses could easily far exceed the retainer. Retainers are deposited in our escrow

account and neither You, the Payor nor the Firm earn interest on same. Payor authorizes the Firm

to bill Payor or make an immediate withdrawal from retainers for attomeys‘ fees and Litigation

Expenses as incurred. We wiil send Payor a letter detailing the withdrawal. If You or Payor have

questions, or believe attorneys' fees or Litigation Expenses are too high, Payor and You promise

to notify the Firm in writing within 15 days so together we can evaluate whether they might be

reduced in the future. If Payer or You don’t, we assume approval ofthe withdrawal and the Finn's

handling of the Assignment. The Firm may require in the future substantial retainers of $15,000

or more: and the Firm bill gt higher retainer amounts to cover anticipated anomeys' fees and

Litigation Expenses, the Firm may hold any existing retainer and instead bill Payor. Ninety days

beQre the date the trial or arbitration hearing is scheduled, Payor agrees to pay an additional very

large retainer to cover expected attomeys' fees and Litigation Expenses for sa'id trial/hearing. The

Finn will also send Payor vendors' bills for Payor to pay directly to the vendors. Payor agrees to

pay vendors bills and bills from the Firm for attorneys” fees and Litigation Expenses upon receipt.
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than what the Firm pays them as we incur the costs of locating, insuring and/or otherwise retaining
them. If You or Payor want more specific information, You and Payor agree to write the Firm.
We strongly believe that peer discussion and review is important in providing quality services so
discussions between the Firm lawyers regarding this Assignment will occur and will be billed.

The claims or causes of action You have or may assert in the future may involve laws that
award attorney's fees to the winner of the litigation. If possible, the Firm will seek recovery of
attorneys' fees from Defendant(s) as part of Your claims, However, a jury/judge/arbitrator may
not award You any attorney's fees or award a reduced amount. Even if You are not awarded any
attorneys' fees, Payor still promises to pay the Firm for its attorney's fees as set out in this
Agreement. Of course, any attorney's fees awarded to You against Defendant(s) belong to You,
not the Firm.

Expenses will be incurred to handle the Assignment. It is difficult for the Firm to predict
accurately the amount and type of expenses for this case. Some of these are for: court filings;
service and subpoenas; court reporters; videographers; investigators; travel and lodging;
consultants; experts; focus groups; mock trials; computer research; SAT phone; postage;
photocopying; and exhibits for mediation, focus groups and trial or arbitration (hereinafter
collectively the "Litigation Expenses").

We do not charge for the Firm's staffs overtime or faxes, including long distance faxes.
We charge $.13 for copies and what the Firm is billed forlby: FedEx, mock trials, experts, exhibit
makers, mediators, court reporters, videographers, private investigators, process servers, couriers
and other vendors. The Firm does not "mark-up" these charges; we bill only the actual expenses
the Firm incurs. We do not charge for long distance/cell calls, long distance roaming charges,
except for out·of·country calls and SAT phone charges. If copy services, hotels or vendors handle
faxes/copies, You will be charged only what they bill the Firm and for courier fees. Our flat-rate
billing with Westlaw reduces computer research charges. We pass this savings on via pro rata
billing for same.

De ositIRetainer Re

To start the Assignment, we require a $ initial deposit/retainer. We do not
promise to handle the Assignment for the amount fthe retainer. The Firm's attorneys' fees and
Litigation Expenses could easily far exceed the retainer. Retainers are deposited in our escrow
account and neither You, the Payor nor the Firm earn interest on same. Payor authorizes the Firm
to bill Payor or make an immediate withdrawal from retainers for attorneys' fees and Litigation
Expenses as incurred. We will send Payor a letter detailing the withdrawal. If You or Payor have
questions, or believe attorneys' fees or Litigation Expenses are too high, Payor and You promise
to notify the Firm in writing within 15 days so together we can evaluate whether they might be
reduced in the future. [fPayor or You don't, we assume approval of the withdrawal and the Firm's
handling of the Assignment. The Firm may require in the future substantial retainers of SI5,OOO
or more: and the Firm bill or higher retainer amounts to cover anticipated attorneys' fees and
Litigation Expenses, the Firm may hold any existing 'retainer and instead bill Payor. Ninety days
before the date the trial or arbitration hearing is scheduled, Payor agrees to pay an additional very
large retainer to cover expected attorneys' fees and Litigation Expenses for said triallhearing. The
Firm will also send Payor vendors' bills for Payor to pay directly to the vendors. Payor agrees to
pay vendors bills and bills from the Firm for attorneys' fees and Litigation Expenses upon receipt.
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EXHIBIT A

Any Unused Portion of Deposit/Retainer Will be Refunded

Approximately 60 days after written confirmation that the Firm's representation has ended,
the Firm will provide You and Payor with a final accounting. This gives the Firm time to receive
all bills from vendors before preparing Vour final bill. At that time, any unused retainer will
be refunded.

Termination of Representation

You and the Firm are free to end their relationship at any time. The Firm's relationship
with Vou automatically ends upon written notice or the end of the Assignment. The Finn
infonning You of legal news does not create an attorney-client relationship or require us to send
You legal news. If You breach this Agreement, if any requested retainer or bill remains unpaid
after 21 days, the additional trial retainer is not paid 90 days before trial/arbitration hearing, or the
TDR permits or requires the Lawyers to withdraw, You agree that the Firm is relieved from doing
any further work and has the absolute right to withdraw immediately from representing You and
You will not oppose said withdrawal. If the Firm withdraws, it will give written notice, and upon
reasonable notice will return Vour papers and property and be owed all· attorneys' fees and
Litigation Expenses up to the time of its withdrawal from Payor. The Finn has no duty to find
You other attorneys ifit withdraws.

Estimates Regarding Attorneys' Fees and Litigation Expenses

The Firm may have given or in the future, upon request, may give attorneys' fees or
Litigation Expenses estimates. Attorneys' fees and Litigation Expenses are difficult to predict and
are a function of many factors over which the Firm has little control, such as the opposition's
tactics. All estimates are subject to variation and are not a maximum or fixed amount.

OPINIONS AND OUTCOME NOT GUARANTEED, DISCLAIMER OF WARRANTIES

Any opinions concerning the Assignment or legal issues are expressions of our judgment,
not guarantees. How a judge, jury or arbitrator views the law or facts are variables subject to the
vagaries ofhuman nature beyond our control. The Firm makes no guarantee as to any outcome or
a favorable result. The Finn's past victories or achievements are no guarantee they can be
duplicated in the Assignment. Results depend on the facts of each case. A trial/arbitration is an
unpredictable event, the outcome of which may be based upon facts we dQ not know at this time
and on law that may be unclear, uncertain or change over time.

The Firm makes no assurances, representations, guarantees or warranties that it can obtain
a particular result or outcome for You. THE LAWYERS DISCLAIM ANY SUCH
WARRANTIES. Vou agree that the Firm's analysis and opinions are not a guarantee ofany kind.

Your Cooperation and Communication is Critical

Unfortunately, the legal process is long and laborious and includes a number of frustrating
delays and continuances. The best way to maximize Your situation and protect Your interests is
by a team effort, which requires substantial help, effort and cooperatiC?n by Vou. Promptly
providing a typed chronology, documents, e-mails, and answers to our questions gives us the best
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Aux Unused Portion of Deposit/Retainer Wil! be Refunded

Approximately 6O days after written continuation that the Firm‘s representation has ended,
the Firm will provide You and Payor with a final accounting. This gives the Firm time to receive
all bills from vendors before preparing Your final bill. At that time, any unused retainer will

be refunded.

Termination of Representation

You and the Firm are free to end their relationship at any time. The Finn‘s relationship

with You automatically ends upon written notice or the end of the Assignment. The Firm
informing You of legal news does not create an attomey-client relationship or require us to send
You legal news. If You breach this Agreement, if any requested retainer of bill remains unpaid
after 21 days, the additional trial retainer is not paid 90 days before trial/arbitration hearing, or the

TDR permits or requires the Lawyers to withdraw, You agree that the Firm is relieved from doing
any further work and has the absolute right to withdraw immediately from representing You and
You will not oppose said withdrawal. If the Firm withdraws, it will give written notice, and upon
reasonable notice will return Your papers and property and be owed all' attomeys' fees and
Litigation Expenses up to the time of its withdrawal from Payor. The Firm has no duty to find
You other anomeys if it withdraws.

Estimates Regarding Attornexs' Fees and Litigation Expenses

The Firm may have given or in the future, upon request, may give attomeys' fees or
'

Litigation Expenses estimates. Attorneys' fees and Litigation Expenses are difficult to predict and
are a fimction of many factors over which the Firm has little control, such as the opposition's

tactics. All estimates are subject to variation and are 99; a maximum or fixed amount.

OPINIONS AND OUTCOME NOT GUARANTEED, DISCLAIMER OF WARRANTIES

Any opinions concerning the Assignment or legal issues are expressions of our judgment,

not guarantees. How a judge, jury or arbitrator views the law or facts are variables subject to the

vagaries ofhuman nature beyond our control. The Firm makes no guarantee as to any outcome or

a favorable result. The Finn‘s past victories or achievements are no guarantee they can be

duplicated in the Assignment. Results depend on the facts of each case. A trial/arbitration is an

unpredictable event, the outcome of which may be based upon facts we do not know at this time

and on law that may be unclear, uncertain or change over time.

The Firm makes no assurances, representations, guarantees or warranties that it can obtain

a particular result or outcome for You. THE LAWYERS DISCLAIM ANY SUCH
WARRANTIES. You agree that the Finn's analysis and opinions are not a guarantee of any kind.

Your Cooperation and Communication is Critical

Unfortunately, the legal process is long and laborious and includes a number of frustrating

delays and continuances. The best way to maximize Your situation and protect Your interests is

by a team effort, which requires substantial help, effort and cooperation by You. Promptly

providing a typed chronology, documents, e-mails, and answers to our questions gives us the best
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Any Unused Portion of Deposit/Retainer Will be Refunded

Approximately 60 days after written confirmation that the Firm's representation has ended,
the Firm will provide You and Payor with a final accounting. This gives the Firm time to receive
all bills from vendors before preparing Vour final bill. At that time, any unused retainer will
be refunded.

Termination of Representation

You and the Firm are free to end their relationship at any time. The Firm's relationship
with Vou automatically ends upon written notice or the end of the Assignment. The Finn
infonning You of legal news does not create an attorney-client relationship or require us to send
You legal news. If You breach this Agreement, if any requested retainer or bill remains unpaid
after 21 days, the additional trial retainer is not paid 90 days before trial/arbitration hearing, or the
TDR permits or requires the Lawyers to withdraw, You agree that the Firm is relieved from doing
any further work and has the absolute right to withdraw immediately from representing You and
You will not oppose said withdrawal. If the Firm withdraws, it will give written notice, and upon
reasonable notice will return Vour papers and property and be owed all· attorneys' fees and
Litigation Expenses up to the time of its withdrawal from Payor. The Finn has no duty to find
You other attorneys ifit withdraws.

Estimates Regarding Attorneys' Fees and Litigation Expenses

The Firm may have given or in the future, upon request, may give attorneys' fees or
Litigation Expenses estimates. Attorneys' fees and Litigation Expenses are difficult to predict and
are a function of many factors over which the Firm has little control, such as the opposition's
tactics. All estimates are subject to variation and are not a maximum or fixed amount.

OPINIONS AND OUTCOME NOT GUARANTEED, DISCLAIMER OF WARRANTIES

Any opinions concerning the Assignment or legal issues are expressions of our judgment,
not guarantees. How a judge, jury or arbitrator views the law or facts are variables subject to the
vagaries ofhuman nature beyond our control. The Firm makes no guarantee as to any outcome or
a favorable result. The Finn's past victories or achievements are no guarantee they can be
duplicated in the Assignment. Results depend on the facts of each case. A trial/arbitration is an
unpredictable event, the outcome of which may be based upon facts we dQ not know at this time
and on law that may be unclear, uncertain or change over time.

The Firm makes no assurances, representations, guarantees or warranties that it can obtain
a particular result or outcome for You. THE LAWYERS DISCLAIM ANY SUCH
WARRANTIES. Vou agree that the Firm's analysis and opinions are not a guarantee ofany kind.

Your Cooperation and Communication is Critical

Unfortunately, the legal process is long and laborious and includes a number of frustrating
delays and continuances. The best way to maximize Your situation and protect Your interests is
by a team effort, which requires substantial help, effort and cooperatiC?n by Vou. Promptly
providing a typed chronology, documents, e-mails, and answers to our questions gives us the best
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EXHIBIT A

chance to speed up the process and minimize the delays inherent in litigation. You promise to
maintain copies of all documents and electronic data You send to the Finn.

IfYou ever have any questions, comments or instructions or believe the Firm is not meeting
Your expectations, in any respect, You promise to send Dunn a letter specifying all of Your
complaints, concerns or issues. You shall provide written notice of any change in Your address,
phone and fax numbers, and/or e·mail address within 15 days of a change.

NO PRIOR PROMISES OR REPRESENTATIONS,
EXCEPT THOSE SPECIFICALLY STATED IN THIS AGREEMENT

The Parties promise and represent that no representations, promises, statements, review of
materials or a website, presentations or agreements not specifically stated in this Agreement have
been ma~e that caused them or motivated them to sign this Agreement. Yau promise and represent
that YOU ARE RELYING ON YOUR OWN JUDGMENT after You had ample opportunity to
consult with an independent attorney to advise You regarding the advisability of signing this
Agreement. You promise to carefully review and consider this Agreement and represent that
nothing that has been said in any discussions between the Parties or any other person or entity prior
to signing this Agreement that is motivating You to sign this Agreement, except what is
specifically contained herein. This Agreement states the entire agreement between the Parties and
supercedes any prior oral or written agreements. This Agreement can be amended only by a
notarized writing, signed by the Parties.

Dispute Resolution Procedures

If any dispute arises among the Parties, the Parties agree that prior to filing a lawsuit the
Parties must participate in a full·day mediation in Dallas, Texas with the mediator's fee split 50/50
between You and the Firm. The party asserting a claim or dispute must send the other party{ies)
a written demand for mediation (hereinafter the "Demand ll

). If You make the Demand, You will
specify in the Demand one of the following three mediation groups: Burdin Mediations, Dispute
Mediation Service or Gilbert Mediation Group (hereinafter collectively the "Mediation Group")
that will select a mediator. If the Finn makes the Demand, within seven days of receipt You must
designate in writing the Mediation Group to be used to select the mediator.

If a) the Parties have not set a date certain in writing to attend mediation within 45 days of
any party making a Demand; b) or any party has not selected one of the Mediation Group within
seven days; c) is not cooperating to schedule mediation; or d) is otherwise not following the dispute
resolution procedures herein (hereinafter the "DRpll), the other party(ies) shall have the right to
file a lawsuit to compel strict compliance with the DRP and the judge is granted authority to require
specific performance with the DRP. The party(ies) required to file a lawsuit to compel compliance
with the DRP shall recover all reasonable and necessary attorneys' fees incurred to prosecute said
lawsuit.

Sole, Mandatory Jurisdiction, Venue and Law Governing All Disputes·

This Agreement shall be governed by, construed, interpreted and enforced in accordance
with and subject to the laws of the State of Texas without regard to any conflicts of law rules or
principles. If a dispute arises, the Parties agree to the sole, exclusive and mandatory jurisdiction
and venue in the state and federal courts of Dallas County, Texas. The Parties waive and agree
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chapee to speed up the process and minimize the delays inherent in litigation. You promise to

mamtam copies of all documents and electronic data You send to the Firm.

IfYou ever have any questions, comments or instructions or believe the Firm is not meeting
Your expectations, in any respect, You promise to send Dunn a letter specifying all of Your
complaints, concerns or issues. You shall provide written notice of any change in Your address,
phone and fax numbers, and/or e~mail address within IS days of a change.

N0 PRIOR PROMISES OR REPRESENTATIONS ,

EXCEE! THOSE SPECIFICALLY STATED IN THIS AGREEMENT

The Parties promise and represent that no representations, promises, statements, review of
materials or a website, presentations or agreements not specifically stated in this Agreement have
been ma_de that caused them or motivated them to sign this Agreement. You promise and represent

that YOU ARE RELYING ON YOUR OWN JUDGMENT afier You had ample opportunity to

consult with an independent attorney to advise You regarding the advisability of signing this

Agreement. You promise to carefully review and consider this Agreement and represent that

nothing that has been said in any discussions between the Parties or any other person or entity prior

to signing this Agreement that is motivating You to sign this Agreement, except what is

specifically contained herein. This Agreement states the entire agreement between the Parties and
supercedes any prior oral or written agreements. This Agreement can be amended only by a

notarized writing, signed by the Parties.

Disgute Resolution Procedures

If any dispute arises among the Parties, the Parties agree that prior to filing a lawsuit the

Parties r_nu_st participate in a full-day mediation in Dallas, Texas with the mediator’s fee split 50/50

between You and the Firm. The party asserting a claim or dispute must send the other party(ies)

a written demand for mediation (hereinafier the "Demand"). 1f You make the Demand, You will

specify in the Demand one of the following three mediation groups: Burdin Mediations, Dispute

Mediation Service or Gilbert Mediation Group (hereinafter collectively the "Mediation Group")

that will select a mediator. If the Firm makes the Demand, within seven days of receipt You must

designate in writing the Mediation Group to be used to select the mediator.

If a) the Parties have not set a date certain in writing to attend mediation within 45 days of

any party making a Demand; b) or any party has not selected one of the Mediation Group within

seven days; c) is not cooperating to schedule mediation; or d) is otherwise not following the dispute

resolution procedures herein (hereinafier the "DRP"), the other party(ies) shall have the right to

file a lawsuit to compel strict compliance with the DRP and thejudge is granted authority to require

specific performance with the DRP. The party(ies) required to file a lawsuit to compel compliance

with the DRP shall recover all reasonable and necessary attomeys‘ fees incurred to prosecute said

lawsuit.

Sole, Mandatog Jurisdiction, Venue and Law Governing All Disgutes‘

This Agreement shall be governed by, construed, interpreted and enforced in accordance
with'and subject to the laws of the State of Texas without regard to any conflicts of law rules or

principles. If a dispute arises, the Parties agree to the sole, exclusive and mandatory jurisdiction

and venue in the state and federal courts of Dallas County, Texas. The Parties waive and agree
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chance to speed up the process and minimize the delays inherent in litigation. You promise to
maintain copies of all documents and electronic data You send to the Finn.

IfYou ever have any questions, comments or instructions or believe the Firm is not meeting
Your expectations, in any respect, You promise to send Dunn a letter specifying all of Your
complaints, concerns or issues. You shall provide written notice of any change in Your address,
phone and fax numbers, and/or e·mail address within 15 days of a change.

NO PRIOR PROMISES OR REPRESENTATIONS,
EXCEPT THOSE SPECIFICALLY STATED IN THIS AGREEMENT

The Parties promise and represent that no representations, promises, statements, review of
materials or a website, presentations or agreements not specifically stated in this Agreement have
been ma~e that caused them or motivated them to sign this Agreement. Yau promise and represent
that YOU ARE RELYING ON YOUR OWN JUDGMENT after You had ample opportunity to
consult with an independent attorney to advise You regarding the advisability of signing this
Agreement. You promise to carefully review and consider this Agreement and represent that
nothing that has been said in any discussions between the Parties or any other person or entity prior
to signing this Agreement that is motivating You to sign this Agreement, except what is
specifically contained herein. This Agreement states the entire agreement between the Parties and
supercedes any prior oral or written agreements. This Agreement can be amended only by a
notarized writing, signed by the Parties.

Dispute Resolution Procedures

If any dispute arises among the Parties, the Parties agree that prior to filing a lawsuit the
Parties must participate in a full·day mediation in Dallas, Texas with the mediator's fee split 50/50
between You and the Firm. The party asserting a claim or dispute must send the other party{ies)
a written demand for mediation (hereinafter the "Demand ll

). If You make the Demand, You will
specify in the Demand one of the following three mediation groups: Burdin Mediations, Dispute
Mediation Service or Gilbert Mediation Group (hereinafter collectively the "Mediation Group")
that will select a mediator. If the Finn makes the Demand, within seven days of receipt You must
designate in writing the Mediation Group to be used to select the mediator.

If a) the Parties have not set a date certain in writing to attend mediation within 45 days of
any party making a Demand; b) or any party has not selected one of the Mediation Group within
seven days; c) is not cooperating to schedule mediation; or d) is otherwise not following the dispute
resolution procedures herein (hereinafter the "DRpll), the other party(ies) shall have the right to
file a lawsuit to compel strict compliance with the DRP and the judge is granted authority to require
specific performance with the DRP. The party(ies) required to file a lawsuit to compel compliance
with the DRP shall recover all reasonable and necessary attorneys' fees incurred to prosecute said
lawsuit.

Sole, Mandatory Jurisdiction, Venue and Law Governing All Disputes·

This Agreement shall be governed by, construed, interpreted and enforced in accordance
with and subject to the laws of the State of Texas without regard to any conflicts of law rules or
principles. If a dispute arises, the Parties agree to the sole, exclusive and mandatory jurisdiction
and venue in the state and federal courts of Dallas County, Texas. The Parties waive and agree
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not to raise or plead any defense of forum non conveniens or that Dallas County, Texas is an
mconvenient, improper or incorrect place for venue or disputes to be heard.

j

Payment bx Another of the Firms’ Attornexs’ Fees and Expenses

Payor has agreed to pay all of the Firm’s hourly attorneys“ fees grid expenses that You
incur pursuant to this letter and the attached Agreement. Should Payor for any reason fail to pay
Your hourly attomeys’ fees and expenses as they are incurred, You agree that the Firm can
immediately withdraw from representing You.

The Firm will be representing You. The Firm will take instructions regarding its legal

representation of You only from You and not from Payor. The Firm will not allow Payor‘s
payment of the Firm’s invoices to influence or affect the Firm’s judgment or the advice it gives to

You. Payor will not be allowed to restrict, direct or control any of the Firm’s efforts on Your
behalf. By the signatures below You and Payor affirm and agree to the terms in this Agreement.

Further, you have authorized us to send Payor a redacted (when appropriate) copy of Your
bills to review before Payor pays said bills.

Miscellaneous

If a provision of this Agreement is or may be held invalid, void, or unenforceable, the

Parties want a coun to use the blue pencil procedure to reform or revise any such provision to, if

possible, make it enforceable. Even if one or more provisions are totally struck from this

Agreement, the Parties want the remaining provisions to survive and continue in full force and

effect without being impaired or invalidated. And, the Parties want the surviving provisions of

this Agreement enforced to the fullest extent permitted by law. Sending a demand letter or entering

into negotiations may cause wi‘hdrawal of previous settlement offers, if any. The Firm cannot

advise You regarding pros and cons of entering into this Agreement. Other qualified attorneys

could handle the Assignment and would charge You less. This Agreement is effective upon all

Panies' signatures and can be executed in identical counterparts and via fax'or email.

THE PARTIES WAIVE THEIR RIGHTS TO A JURY TRIAL

THE PARTIES WAIVE THEIR FUNDAMENTAL,
CONSTITUTIONAL RIGHTS TO A JURY TRIAL REGARDING ANY
DISPUTES AGAINST ONE ANOTHER. ALL DISPUTES SHALL BE
DECIDED BEFORE A JUDGE WITHOUT A JURY. THE PARTIES WANT
ALL DISPUTES BETWEEN OR AMONG THEM EXCLUSIVELY
DECIDED BY A FEDERAL OR STATE COURT JUDGE OF A COURT
HAVING JURISDICTION OVER THE PARTIES, SITTING WITHOUT A
JURY. THIS INCLUDES, BUT IS NOT LIMITED TO, ANY AND ALL
LAWSUITS, CLAIMS, COUNTERCLAIMS, AND DISPUTES ARISING
UNDER, OUT OF OR RELATED TO THIS AGREEMENT, NON-
PAYMENT 0F ATTORNEYS' FEES AND/OR LITIGATION EXPENSES,
THE LAWYERS' REPRESENTATION 0F YOU AND ANY CLAIMS FOR
MALPRACTICE, NEGLIGENCE, BREACH 0F: FIDUCIARY DUTY,
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not to raise or plead any defense of forum non conveniens or that Dallas County, Texas is an
inconvenient, improper or incorrect place for venue or disputes to be heard.

,Payment by Another of the Firms' Attorneys' Fees and Expenses

Payor has agreed to pay all of the Firm's hourly attorneys' fees and expenses that You
incur pursuant to this letter and the attached Agreement. Should Payor for any reason fail to pay
Your hourly attorneys' fees and expenses as they are incurred, You agree that the Firm can
immediately withdraw from representing You.

The Finn will be representing You. The Finn will take instructions regarding its legal
representation of You only from You and not from Payor. The Finn will not allow Payor's
payment ofthe Finn's invoices to influence or affect the Firm's judgment or the advice it gives to
You. Payor will not be allowed to restrict, direct or control any of the Firm's efforts on Your
behalf. By the signatures below You and Payor affirm and agree to the terms in this Agreement.

Further, you have authorized us to send Payor a redacted (when appropriate) copy of Your
bills to review before Payor pays said bills.

Miscellaneous

If a provision of this Agreement is or may be held invalid, void, or unenforceable, the
Parties want a court to use the blue pencil procedure to reform or revise any such provision to, if
possible, make it enforceable. Even if one or more provisions are totally struck from this
Agreement, the Parties want the remaining provisions to survive and continue in full force and
effect without being impaired or invalidated. And, the Parties want the surviving provisions of
this Agreement enforced to the fullest extent permitted by law. Sending a demand letter or entering
into negotiations may cause withdrawal of previous settlement offers, if any. The Firm cannot
advise You regarding pros and cons of entering into this Agreement. Other qualified attorneys
could handle the Assignment and would charge You less. This Agreement is effective upon all
Parties' signatures and can be executed in identical counterparts and via faxor email.

,THE PARTIES WAIVE THEIR RIGHTS TO A JURY TRIAL

THE PARTIES WAIVE THEIR FUNDAMENTAL,
CONSTITUTIONAL RIGHTS TO A JURY TRIAL REGARDING ANY
DISPUTES AGAINST ONE ANOTHER. ALL DISPUTES SHALL BE
DECIDED BEFORE A JUDGE WITHOUT A JURY. THE PARTIES WANT
ALL DISPUTES BETWEEN OR AMONG THEM EXCLUSIVELY
DECIDED BY A FEDERAL OR STATE COURT JUDGE OF A COURT
HAVING JURISDICTION OVER THE PARTIES, SITTING WITHOUT A
JURY. THIS INCLUDES, BUT IS NOT LIMITED TO, ANY AND ALL
LAWSUITS, CLAIMS, COUNTERCLAIMS, AND DISPUTES ARISING
UNDER, OUT OF OR RELATED TO THIS AGREEMENT, NON
PAYMENT OF ATTORNEYS' FEES AND/OR LITIGATION EXPENSES,
THE LAWYERS' REPRESENTATION OF YOU AND ANY CLAIMS FOR
MALPRACTICE, NEGLIGENCE, BREACH OF: FIDUCIARY DUTY,
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WARRANTY 0R CONTRACT OR ANY OTHER CLAIMS THE PARTIES
MIGHT ASSERT AGAINST ONE ANOTHER. THE PARTIES INTEND
THIS JURY WAIVER AGREEMENT TO BE ALS, BROAD _A_S POSSIBLE.

THE PARTIES IRREVOCABLY WAIVE THEIR RIGHTS TO A
JURY TRIAL. NONE OF THE PARTIES HAVE MADE OR RELIED ON
ANY ORAL REPRESENTATIONS TO OR BY ANY OTHER PARTY
REGARDING THE PROS AND CONS OR ENFORCEABILIY 0F THIS
PROVISION. EACH PARTY HAS READ AND PROMISES THEY
UNDERSTAND THIS JURY WAIVER.

CAUTION: YOU NEED NOT AGREE TO THIS PROVISION. OTHER
ATTORNEYS MAY BE WILLING T0 REPRESENT YOU WITHOUT THIS
PROVISION. THE FIRM WILL NOT ADVISE YOU ON THIS ISSUE. YOU
SHOULD OBTAIN THE ADVICE OF A DIFERENT ATTORNEY BEFORE
AGREEING T0 THIS PROVISION.

Take Your Time Before Signing

TAKE YOUR TIME AND READ THIS CONTRACT CAREFULLY. CONSIDER
YOUR OPTIONS. THE FIRM CANNOT ADVISE YOU REGARDING WHETHER OR
NOT IT IS IN YOUR BEST INTEREST T0 HAVE THE FIRM REPRESENT YOU ON
AN HOURLY BASIS, A CONTINGENT BASIS 0R A HYBRID BASIS. YOU SHOULD
SEEK THE ADVICE 0F A DIFFERENT ATTORNEY REGARDING THE
ADVISABILITY OF YOU SIGNING THIS AGREEMENT 0R ANY ALTERNATIVE
AGREEMENT YOU MIGHT BE ABLE T0 OBTAIN WITH THE FIRM OR ANOTHER
ATTORNEY.

THE FIRM DOES NOT PROMISE OR GUARANTEE IT WILL WIN ANY
MONEY FOR YOU, DEFEAT CLAIMS ASSERTED AGAINST YOU OR WIN YOUR
CASE.

IF YOU D0 NOT UNDERSTAND ALL 0F THIS AGREEMENT, 0R IT DOES
NOT CONTAIN ALL AGREEMENTS BETWEEN YOU AND THE FIRM, D0 NOT SIGN

THIS AGREEMENT.

AGREED: AGREED:VW’ “‘ fl><
Rogge Dan, Individually Client, Individuallyv

flew Gmct/
ROGGE DUNN GROUP, P.C. Client's Printed Name

\\SRV7\R033¢\PNC\Twin City Fire‘tDuBSBBAocx D 6
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WARRANTY OR CONTRACT 0 ANY OTHER CLAIMS THE PARTIES
M GHT ASSE T AGA ST 0 E A 0 E. THEPA ES T D
TH S WAIVER AGREEME 0 BE AS BROAD AS POSS BLE.

THE PARTIES IRREVOCABLY WAJVE THEIR RIGHTS TO A
JURY T IAL. NONE OF THE PA TIE HAVE MADE OR RELIED ON
A Y ORAL REPRESENTA 10 TO 0 BY A Y OTHE P Y

I GARDI GTE 0 A D C 0' 0 CE I IY 0 TH
PROVISION. EACH PA T AS EAD A D PROMISES THE
UNDERSTAND THIS JURY WAIV R.

CA TIO : YOU EED OT AG EE TO IS I 0 . OTHE
ATTO EYSMAYBEWILLI G 0 E TYO HO TT
PROVIS ON. THE FIRM WILL NOT ADVISE YOU 0 THIS ISSUE. YOU
SHOULD OBTAIN THE ADVICE OF A DIFERENT ATTORNEY BEFORE
AGREEING TO THIS PROVISIO .

TAKE YOUR TIME AND READ THIS CONTRACT CAREFULLY. CONSIDER
YOUR OPTIONS. THE FIRM CANNOT ADVISE YOU REGARDI G WHETHER OR

T IT I I YOUR BEST T REST TO VE THE FIR REPRESEN YO 0
HOURLY B S S, A CO TI GE ASIS OR A H BRID BASIS. YOU SHOUL

SEEK THE DVICE OF D F ERE ATTO E GA GTE
ADVISABILITY OF YOU SIGNING THIS AGREEME T 0 ANY ALTERNATIVE
AGREEMENT YOU MIGHT BE ABLE TO OETAIN WITH THE FIRM OR ANOTH R
ATTO EY.

TEFl DOES OT PRO ISE 0
o EY FOR YO , DEFEAT CLAIM SSE

CASE.

T OR T DOE
DO OTSIG

AGREED:

c~
fr?f0 ~Ci

Client's Printed arne

AGREED:

~_/-
Rogge Dunn, Individually

ROGGE DUN GROUP, P.C.

\\sRY7\Rogge\P C\Twin Cit Fire\Du8888.docx

IF YOU DO OT UNDERSTA D ALL OF HI
OTCO TAl ALLAG E E TSBET EE 0

THIS AGREEME T.



J20 QCH b ca .4 VI

By: Rog-gé bunn
Its: Partner

01-2078
(Date)

Signed on behalf of Payer

Its:

Printed Name of Signatory on behalf of Payor

(Date)

“SRWXRounWNQTwin Cily Firc\Du8888.docx

gr /? 1:224?
(Date)

Client, Individually

Client’s Printed Name

(Date)

{s7}
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q- 20 - (~
(Date)

Signed on behalf of Payor

ts: _

(Da e)

\\SRV7\Roggc\PNC\T\ in Cit)' Fire\Du8888.docx

(Date)

Client, Individually

(Date)
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By: Rogge Dunn (Date)

Its: Partner

(Date) Client, Individually

Client's Printed Name

(Date)

723(9) CflL [:1— PQfiJSQ.
Signed on beh lfofPayor

Its:

001M: C'Ns «17‘? r5} /

?fi/Olf \T 1% Anm/Joffq
Printed Name of Signatory ofi’behaif of Payor

07/20/264“
(D’ate)

/

\\SRV7\Rog[e\PNC\Twin Cily Firc\Du8888.docx .
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By: Rogge Dunn
Its: Partner

(Date)

\\sRV7\RogllC\PNC\Twin City Firc\Du8888.docx .

(Date)

Client, Individually

Client's Printed Name

(Date)
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VAUGHAN & RAMSEY
ATTORNEYS AND COUNSELORS AT LAW

Board Certified-Civil Trial Law 2000 E. Lamar Blvd.

Texas Board of Legal Specialization Suite 430
Licensed in Texas and Oklahoma Arlington, TX 76006
E-Mail: dramsey@vrlaw.net (972) 262-0800

Please reply to Arlington Office

Two Allen Center
1200 Smith Street

16th Floor

Houston, Texas 77002
(71 3) 230-8800

Toll Free: (888) 71 1-6044

Fax: (972) 642-0073

www.vrlaw.net

January 9, 2019

Via Email: pbeasley(aDnetwatchsolutions.com

Peter Beasley

P.O. Box 831359

Richardson, TX 75083

Re: Peter Beasley, Appellant vs. Society oflnformation Management, Dallas Area

Chapter, Appellee, Appellate No. 05—17-01286-CV, Court of Appeals, Fifth

District of Texas at Dallas (Our File No. 433.0002)

Peter Beasley vs. Society oflnformation Management, Dallas Area Chapter;

Jam's 0 ’Bryan; and Nellson Bums, Cause N0. DC-l 8-05278, 1915‘ District Court,

Dallas County, Texas (Our File No. 433.0003)

Dear Mr. Beasley:

This is to confirm the retention of our law firm by The Hartford in the above-referenced

matters. This Will confirm also your agreement to retain Vaughan & Ramsey to provide all legal

services that are reasonably required t0 represent you in the above-referenced matters. Please

contact me if you have any questions about these matters or the manner in which this firm is

conducting your representation. In order to represent you effectively, it is important that you keep

me informed of developments ofwhich you become aware and inform the office ofany change in

your address or telephone number.

Staffing and Fees. Iwill be the principal attorney working on any matters referred to the

firm. I look forward to an active, collaborative working relationship with you, and I will, of course,

keep you informed of significant events related to the progress ofany referred matter and respond

to your questions. I anticipate that associates ofthe Firm, and paralegal(s) will assist me from time

t0 time.
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VAUGHAN &RAMSEY
ATTORNEYS AND COUNSELORS AT LAW

Board Certified-Civil Trial Law
Texas Board of Legal Specialization
Licensed in Texas and Oklahoma
E-Mail: dramsey@vrlaw.net

Please reply to Arlington Office

January 9, 2019

Via Email: pbeaslev@netwatcllsolutions.com
Peter Beasley
P.O. Box 831359
Richardson, TX 75083

2000 E. Lamar Blvd.
Suite 430

Arlington, TX 76006
(972) 262-0800

Two Allen Center
1200 Smith Street

16th Floor
Houston, Texas 77002

(713) 230-8800

Toll Free: (888) 711-6044
Fax: (972) 642-0073

www.vrlaw.net

Re: Peter Beasley, Appellant vs. Society ofInformation Management, Dallas Area
Chapter, Appellee, Appellate No. 05-17-01286-CV, Court of Appeals, Fifth
District of Texas at Dallas (Our File No. 433.0002)

Peter Beasley vs. Society ofInformation Management, Dallas Area Chapter;
Janis o 'Bryan; and Nellson Burns, Cause No. DC-18-05278, 19pt District Court,
Dallas County, Texas (Our File No. 433.0003)

Dear Mr. Beasley:

This is to confinn the retention of our law finn by The Hartford in the above-referenced
matters. This will confinn also your agreement to retain Vaughan & Ramsey to provide all legal
services that are reasonably required to represent you in the above-referenced matters. Please
contact me if you have any questions about these matters or the manner in which this finn is
conducting your representation. In order to represent you effectively, it is important that you keep
me infonned of developments ofwhich you become aware and infonn the office ofany change in
your address or telephone number.

Staffing and Fees. I will be the principal attorney working on any matters referred to the
firm. I look forward to an active, collaborative working relationship with you, and I will, ofcourse,
keep you informed of significant events related to the progress ofany referred matter and respond
to your questions. I anticipate that associates of the Finn, and paralegal(s) will assist me from time
to time.
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Peter Beasley

January 9, 2019
Page 2

It is the philosophy ofVaughan & Ramsey to provide you with quality legal services at a

reasonable cost. We generally charge for our services based upon the time and effort devoted t0

the matter and the hourly rates of the lawyers and legal assistants that work on the representation.

Because we were retained through The Hartford, we have agreed to reduce our normal hourly

billing rates to those previously agreed to with The Hartford. We' will bill these files according

t0 the following hourly rates: Daena G. Ramsey, $ 1 85; Associates, $165; Paralegals, $90.

It is the policy of this firm to charge separately for office expenses related to any legal

services provided, such as courier and express services, and routine copying. You Will also be

billed for outside copying and printing, and other out-of—pocket expenses, which will be forwarded

to you for direct payment.

To the extent any fees or expenses are not paid by The Hartford, those will become your

responsibility. Billing statements ordinarily are rendered at the end of each month during which

any attorney or paralegal of the firm has performed any legal services or incurred any billable

costs. Small balances may be carried forward to the succeeding month. Statements are due and

payable at the office of Vaughan & Ramsey, Tarrant County, Texas, upon receipt and are

considered delinquent if not paid by the end of the month following the rendition of the services.

Although I do not anticipate this occurrence, this firm reserves the right to withdraw from your

representation for cause, including your failure to pay fees and costs in accordance with the terms

outlined in this letter.

Because we were retained by and The Hartford has agreed to pay your defense costs, a

retainer will not be required at this time. If at any time, our costs are not paid, then you will be

required to pay a $20,000.00 retainer.

Potential Conflicts with Other Firm Clients. We have run a firm conflicts check and have

identified no potential conflict issues.

Scope ofRepresentation. I have agreed to represent you in connection with the referenced

matters. I cannot and do not guarantee any outcome in any matter and in any case. Any expression

on my part or any person working for my firm is our professional judgment regarding this matter

or a potential outcome and is always subject to unknown or uncertain factors or conditions beyond

my control.

Coogeration. In order to facilitate an effective representation, you agree to disclose to me
fillly, completely, accurately, and on a timely basis all facts and documents that are or might be

material and that may be requested. You Will further keep me apprised 0n a timely basis of any
and all developments relating to any matter involving my representation.

Please read the attached notice regarding complaints regarding legal services whichI am
required by law to furnish you. If you have any questions about the notice or about any services or

billing statements which I may render, please let me know.

EXHIBIT B
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Peter Beasley
January 9, 2019
Page 2

It is the philosophy ofVaughan & Ramsey to provide you with quality legal services at a
reasonable cost. We generally charge for our services based upon the time and effort devoted to
the matter and the hourly rates of the lawyers and legal assistants that work on the representation.
Because we were retained through The Hartford, we have agreed to reduce our normal hourly
billing rates to those previously agreed to with The Hartford. We will bill these files according
to the following hourly rates: Daena G. Ramsey, $185; Associates, $165; Paralegals, $90.

It is the policy of this firm to charge separately for office expenses related to any legal
services provided, such as courier and express services, and routine copying. You will also be
billed for outside copying and printing, and other out-of-pocket expenses, which will be forwarded
to you for direct payment.

To the extent any fees or expenses are not paid by The Hartford, those will become your
responsibility. Billing statements ordinarily are rendered at the end of each month during which
any attorney or paralegal of the firm has performed any legal services or incurred any billable
costs. Small balances may be carried forward to the succeeding month. Statements are due and
payable at the office of Vaughan & Ramsey, Tarrant County, Texas, upon receipt and are
considered delinquent if not paid by the end of the month following the rendition of the services.
Although I do not anticipate this occurrence, this firm reserves the right to withdraw from your
representation for cause, including your failure to pay fees and costs in accordance with the terms
outlined in this letter.

Because we were retained by and The Hartford has agreed to pay your defense costs, a
retainer will not be required at this time. If at any time, our costs are not paid, then you will be
required to pay a $20,000.00 retainer.

Potential Conflicts with Other Firm Clients. We have run a firm conflicts check and have
identified no potential conflict issues.

Scope ofRepresentation. I have agreed to represent you in connection with the referenced
matters. I cannot and do not guarantee any outcome in any matter and in any case. Any expression
on my part or any person working for my firm is our professional judgment regarding this matter
or a potential outcome and is always subject to unknown or uncertain factors or conditions beyond
my control.

Cooperation. In order to facilitate an effective representation, you agree to disclose to me
fully, completely, accurately, and on a timely basis all facts and documents that are or might be
material and that may be requested. You will further keep me apprised on a timely basis of any
and all developments relating to any matter involving my representation.

Please read the attached notice regarding complaints regarding legal services which I am
required by law to furnish you. If you have any questions about the notice or about any services or
billing statements which I may render, please let me know.
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Peter Beasley

January 9, 20 1 9

Page 3

Thank you for entrusting your legal matters to Vaughan & Ramsey. This firm will do its

best to deserve the confidence that you have placed in us.

If this letter accurately sets forth our agreement, please sign this letter below and return it

to me at your earliest convenience.

Sincerely,

Daena G. Ramsey
DGR/dm
(Retention Agreement-433.0003)

Acknowledged and Accepted:

Peter Beasley
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Peter Beasley
January 9, 2019
Page 3

Thank you for entrusting your legal matters to Vaughan & Ramsey. This firm will do its
best to deserve the confidence that you have placed in us.

If this letter accurately sets forth our agreement) please sign this letter below and return it
to me at your earliest convenience.

Sincerely,

DGRJdm
(Retention Agreement-433.0003)

Acknowledged and Accepted:

Peter Beasley
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January 9, 2019 

The State Bar Act requires all attorneys practicing law in Texas to notify their clients of 
the existence of the grievance process by one of four methods: 

1) Brochures describing the grievance process available in the attorney's place of 
business; 

2) Signs prominently displayed in law offices; 
3) Information contained in the contract for legal services between the attorney and 

the client; or . 
4) Information contained in the billing statements sent to clients. 

In accordance with these requirements, I furnish you with the following notice: 

Notice to Clients 

The State Bar of Texas investigates and prosecutes professional misconduct committed by 
Texas attorneys. 

Although not every complaint against or dispute with a lawyer involves professional 
misconduct, the State Bar Office of General Counsel will provide you with information about how 
to file a complaint. 

For more information, please call 1-800-932-1900. 
This is a toll-free phone call. 

Sincerely, 

JJ~lf.~/~ 
Daena G. Ramsey 

EXHIBIT B

January 9, 2019

The State Bar Act requires all attorneys practicing law in Texas to notify their clients 0f

the existence of the grievance process by one of four methods:

1) Brochures describing the grievance process available in the attorney’s place of

business;

2) Signs prominently displayed in law offices;

3) Information contained in the contract for legal services between the attorney and

the client; or
_

4) Information contained in the billing statements sent t0 clients.

In accordance with these requirements, I furnish you With the following notice:

Notice to Clients

The State Bar of Texas investigates and prosecutes professional misconduct committed by
Texas attorneys.

Although not every complaint against 0r dispute With a lawyer involves professional

misconduct, the State Bar Office of General Counsel will provide you With information about how
to file a complaint.

For more information, please call 1-800-932~1900.

This is a toll-free phone call.

Sincerely,

DmfiW/W
Daena G. Ramsey
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January 9,2019

The State Bar Act requires all attorneys practicing law in Texas to notify their clients of
the existence of the grievance process by one of four methods:

1) Brochures describing the grievance process available in the attorney's place of
business;

2) Signs prominently displayed in law offices;
3) Information contained in the contract for legal services between the attorney and

the client; or .
4) Information contained in the billing statements sent to clients.

In accordance with these requirements, I furnish you with the following notice:

Notice to Clients

The State Bar of Texas investigates and prosecutes professional misconduct committed by
Texas attorneys.

Although not every complaint against or dispute with a lawyer involves professional
misconduct, the State Bar Office of General Counsel will provide you with information about how
to file a complaint.

For more information, please call 1-800-932-1900.
This is a toll-free phone call.

Sincerely,

fJ~J1~/~
Daena G. Ramsey
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NELLSON BURNS, JULY 29, 2016 

CAUSE NO. DC-16-03141 

PETER BEASLEY ) 
) 
) 

) 
) 

IN THE DISTRICT COURT 

vs. DALLAS COUNTY, TEXAS 

SOCIETY OF INFORMATION 
MANAGEMENT, DALLAS AREA CHAPTER) 162ND JUDICIAL DISTRICT 

************************************************************ 

ORAL DEPOSITION OF 
NELLSON BURNS 
JULY 29, 2016 

VOLUME 1 

************************************************************ 

ORAL DEPOSITION OF NELLSON BURNS, produced as a 

witness at the instance of the Plaintiff, and duly sworn, 

was taken in the above-styled and numbered cause on the 29th 

day of July, 2016, from 10:11 a.m. to 5:56p.m., before 

Melissa English, CSR, RPR, in and for the State of Texas, 

reported by machine shorthand, at the Law Offices of Gordon 

& Rees, LLP, 2100 Ross Avenue, Suite 2800, Dallas, Texas 

75201, pursuant to the Texas Rules of Civil Procedure and 

the provisions stated on the record or attached hereto. 

WENDY WARD ROBERTS & ASSOCIATES, INC. I 
TOLL FREE 866.487.3376 

Page 1 
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NELLSON BURNS, JULY 29, 2016

Page 1

CAUSE NO. DC-16-03141

PETER BEASLEY

VS.

SOCIETY OF INFORMATION
MANAGEMENT, DALLAS AREA

)
)
)

)
)

CHAPTER)

IN THE DISTRICT COURT

DALLAS COUNTY, TEXAS

162ND JUDICIAL DISTRICT

************************************************************

ORAL DEPOSITION OF
NELLSON BURNS
JULY 29, 2016

VOLUME 1

************************************************************

ORAL DEPOSITION OF NELLSON BURNS, produced as a

witness at the instance of the Plaintiff, and duly sworn,

was taken in the above-styled and numbered cause on the 29th

day of July, 2016, from 10:11 a.m. to 5:56 p.m., before

Melissa English, CSR, RPR, in and for the State of Texas,

reported by machine shorthand, at the Law Offices of Gordon

& Rees, LLP, 2100 Ross Avenue, Suite 2800, Dallas, Texas

75201, pursuant to the Texas Rules of Civil Procedure and

the provisions stated on the record or attached hereto.

WENDY WARD ROBERTS & ASSOCIATES, INC. I
TOLL FREE 866.487.3376

EXHIBIT

~~
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NELLSON BURNS, JULY 29, 2016 

A P P E A R A N C E S 
FOR THE PLAINTIFF, pro se: 

Mr. Peter Beasley 
P.O. Box 831359 
Richardson, Texas 75083-1359 
(972) 365-1170 
pbeasley@netwatchsolutions.com 

FOR THE DEFENDANT: 
Ms. Sona Garcia 
GORDON & REES, LLP 
2100 Ross Avenue 
Suite 2800 
Dallas, Texas 75201 
(214) 231-4660 (tel) 
( 214) 4 61-4 0 53 (fax) 
sjgarcia@gordonrees.com 

ALSO PRESENT:· 

Mr. Patrick Bouldin 
Ms. Janis O'Bryan 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 
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NELLSON BURNS, JULY 29, 2016

Page 2

A P PEA RAN C E S
FOR THE PLAINTIFF, pro se:

Mr. Peter Beasley
P.O. Box 831359
Richardson, Texas 75083-1359
(972) 365-1170
pbeasley@netwatchsolutions.com

FOR THE DEFENDANT:
Ms. Sona Garcia
GORDON & REES, LLP
2100 Ross Avenue
Suite 2800
Dallas, Texas 75201
(214) 231-4660 (tel)
(214 ) 461- 4053 (fax )
sjgarcia@gordonrees.com

ALSO PRESENT:·

Mr. Patrick Bouldin
Ms. Janis O'Bryan

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376
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NELLSON BURNS, JULY 29, 2016 

1 P R 0 C E E D I N G S 

2 THE REPORTER: We're on the record at 

3 10:11 a.m. 

4 NELLSON BURNS, 

5 having been first duly sworn, testified as follows: 

6 EXAMINATION 

7 BY MR. BEASLEY: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Please state your name. 

My name is Nellson Burns. 

And your address? 

My personal address? 

Where you live, your residence address. 

. 

Is there a city, ZIP code? 

It's here in Dallas. 

ZIP code? 

. 

Page 4 

18 

19 

Q. 

A. 

Thank you. Have you ever been deposed before? 

No. This is my first one. 

20 Q. 

21 life often. 

22 A. 

23 Q. 

24 A. 

25 Q. 

First one? All right. First for everything in 

Unfortunately. 

Do you know how depositions work? 

I'm familiar with it. 

What do you know about them? 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 
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NELLSON BURNS, JULY 29, 2016

Page 4

1

2

3 10:11 a.m.

PRO C E E 0 I N G S

THE REPORTER: We're on the record at

4 NELLSON BURNS,

5 having been first duly sworn, testified as follows:

6 EXAMINATION

7 BY MR. BEASLEY:

8

9

10

11

12

13

14

15

16

17

18

19

20

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Please state your name.

My name is Nellson Burns.

And your address?

My personal address?

Where you live, your residence address.

Is there a city, ZIP code?

It's here in Dallas.

ZIP code?_.
Thank you. Have you ever been deposed before?

No. This is my first one.

First one? All right. First for everything in

21 life often.

22

23

24

25

A.

Q.

A.

Q.

Unfortunately.

Do you know how depositions work?

I'm familiar with it.

What do you know about them?
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1 MS. GARCIA: Objection, form. 

2 A. I know a lot of stuff about depositions. That's 

3 a pretty broad question. 

4 Q. (BY MR. BEASLEY) Okay. Do you know that I'm 

5 going to ask you several questions, and your obligation is 

6 to answer them under oath, truthfully? 

7 MS. GARCIA: Form. 

8 A. I'm aware. 

9 Q. (BY MR. BEASLEY) Do you -- you understand that? 

10 A. I already said I'm aware of that, yes. 

11 Q. Good. Do you understand that you have to answer 

12 my questions unless your attorney instructs you to not 

13 answer the question? 

14 MS. GARCIA: Form. 

15 A. They've done a great job preparing me. 

16 Q •. (BY MR. BEASLEY) Do you understand that? 

17 MS. GARCIA: Form. 

18 A. They've done a great job preparing me, yes. 

19 Q. (BY MR. BEASLEY) Do you understand that you are 

20 required to answer my questions unless your attorney 

21 instructs you to not answer? 

22 MS. GARCIA: Form. 

23 A. I understand. 

24 Q. (BY MR. B.EASLEY) Good. Do you understand the 

25 court reporter is going to take down what you say and create 
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2 A.

MS. GARCIA: Objection, form.

I know a lot of stuff about depositions. That's

3 a pretty broad question.

4 Q. (BY MR. BEASLEY) Okay. Do you know that I'm

5 going to ask you several questions, and your obligation is

6 to answer them under oath, truthfully?

7

8

9

10

11

A.

Q.

A.

Q.

MS. GARCIA: Form.

I'm aware.

(BY MR. BEASLEY) Do you -- you understand that?

I already said I'm aware of that, yes.

Good. Do you understand that you have to answer

12 my questions unless your attorney instructs you to not

13 answer the question?

18 A.

19 Q.

14

15

16

17

A.

Q•.

MS. GARCIA: Form.

They've done a great job preparing me.

(BY MR. BEASLEY) Do you understand that?

MS. GARCIA: Form.

They've done a great job preparing me, yes.

(BY MR. BEASLEY) Do you understand that you are

20 required to answer my questions unless your attorney

21 instructs you to not answer?

22

23

24

A.

Q.

MS. GARCIA: Form.

I understand.

(BY MR. B,EASLEY) Good. Do you understand the

25 court reporter is going to take down what you say and create
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1 a written description of what you've said? Do you 

2 understand that? 

3 A. Yeah. I'm actually really not an attorney, so 

4 I'm not really sure I should answer a lot of legal 

5 questions, but I understand that you're going to be asking 

6 me questions. I understand I'm going to answer them. I 

7 understand that she's going to be recording them, and I 

8 understand that she's going to be making objections when you 

9 ask things you shouldn't ask. I understand all those 

10 things. 

11 Q. So you do understand she's going to make a 

12 written record? 

13 A. I already said that. 

14 MS. GARCIA: Form. 

15 Q. (BY MR. BEASLEY) Good. And do you know that 

16 you'll have the opportunity to make corrections to that 

17 after it's been transcribed? 

18 A. I'm not really a lawyer, so I don't know. 

19 MS. GARCIA: Form. 

20 Q. (BY MR. BEASLEY) Well, I'm telling you that 

21 you'll have the opportunity to look at the written record 

22 and make corrections. Do you understand what I've just 

23 said? 

24 A. Well, you're not really a lawyer either, so I'm 

25 not sure I would trust your legal opinion. 
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3 A. Yeah. I'm actually really not an attorney, so

4 I'm not really sure I should answer a lot of legal

5 questions, but I understand that you're going to be asking

6 me questions. I understand I'm going to answer them. I

7 understand that she's going to be recording them, and I

8 understand that she's going to be making objections when you

9 ask things you shouldn't ask. I understand all those

10 things.

11 Q. So you do understand she's going to make a

12 written record?

13

14

15

A.

Q.

I already said that.

MS. GARCIA: Form.

(BY MR. BEASLEY) Good. And do you know that

16 you'll have the opportunity to make corrections to that

17 after it's been transcribed?

18

19

20

A.

Q.

I'm not really a lawyer, so I don't know.

MS. GARCIA: Form.

(BY MR. BEASLEY) Well, I'm telling you that

21 you'll have the opportunity to look at the written record

22 and make corrections. Do you understand what I've just

23 said?

24 A. Well, you're not really a lawyer either, so I'm

25 not sure I would trust your legal opinion.
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Q. Do you understand what I said? 

MS. GARCIA: Form. 

A. I do. 

Q. (BY MR. BEASLEY) Okay. Good. If you don't 

understand a question that I ask, can you agree to say that 

you don't understand? 

MS. GARCIA: Form. 

A. I'm not really sure I understand your question, 

9 Peter. 

10 Q. (BY MR. BEASLEY) So if I ask you a question that 

11 you don't understand, can you let us know that you don't 

12 understand the question? 

13 A. I just did. 

14 MS. GARCIA: Form. 

15 Q. (BY MR. BEASLEY) Pardon? 

16 A. I just did. 

17 Q. Will you do that in an ongoing sense? 

18 MS. GARCIA: Form, and I'm going to instruct 

19 the witness not to answer. If he doesn't understand your 

20 question, it would be difficult for him to explain that he 

21 doesn't understand that question. 

22 MR. BEASLEY: Sure. 

23 Q. (BY MR. BEASLEY) Did you understand what I said? 

24 MS. GARCIA: Form. 

25 A. I hear what you're saying. 
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1

2

3

4

Q.

A.

Q.

Do you understand what I said?

MS. GARCIA: Form.

I do.

(BY MR. BEASLEY) Okay. Good. If you don't

5

6

7

understand a question that I ask, can you agree to say that

you don't understand?

MS. GARCIA: Form.

8 A. I'm not really sure I understand your question,

9 Peter.

10 Q. (BY MR. BEASLEY) So if I ask you a question that

11 you don't understand, can you let us know that you don't

12 understand the question?

13

14

15

16

17

A.

Q.

A.

Q.

I just did.

MS. GARCIA: Form.

(BY MR. BEASLEY) Pardon?

I just did.

Will you do that in an ongoing sense?

18 MS. GARCIA: Form, and I'm going to instruct

19 the witness not to answer. If he doesn't understand your

20 question, it would be difficult for him to explain that he

21 doesn't understand that question.

22

23

24

25

Q.

A.

MR. BEASLEY: Sure.

(BY MR. BEASLEY) Did you understand what I said?

MS. GARCIA: Form.

I hear what you're saying.
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1 Q. (BY MR. BEASLEY) Do you understand it? 

2 MS. GARCIA: Form. 

3 A. I'm not sure I understand it. 

4 Q. (BY MR. BEASLEY) Okay. Do you understand you are 

5 to give an accurate answer? 

6 

7 A. 

8 Q. 

9 A. 

10 Q. 

MS. GARCIA: Form. 

I just took an oath to tell the truth. 

(BY MR. BEASLEY) Okay. Good. 

I don't know why you're asking that question. 

And if you don't understand the question, can you 

11 say you don't understand? 

12 MS. GARCIA: Form, asked and answered. 

13 Don't answer the question. 

14 Q. (BY MR. BEASLEY) Do you know that if you answer a 

15 question, people can assume that you understood the 

16 question? 

17 MS. GARCIA: Form. 

18 A. I'm not an attorney. 

19 Q. (BY MR. BEASLEY) You don't know what people could 

20 assume? 

21 MS. GARCIA: Form. 

22 A. I'm not an attorney, Peter. 

23 Q. (BY MR. BEASLEY) I know that. I know you're not 

24 an attorney, but do you understand that if you answer a 

25 question, it can be assumed that you understood the question 
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2

3

4

Q.

A.

Q.
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I'm not sure I understand it.

(BY MR. BEASLEY) Okay. Do you understand you are

5 to give an accurate answer?

6

7

8

9

10
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Q.

A.

Q.

MS. GARCIA: Form.

I just took an oath to tell the truth.

(BY MR. BEASLEY) Okay. Good.

I don't know why you're asking that question.

And if you don't understand the question, can you

11 say you don't understand?

12 MS. GARCIA: Form, asked and answered.

13 Don't answer the question.

14 Q. (BY MR. BEASLEY) Do you know that if you answer a

15 question, people can assume that you understood the

16 question?

17

18

19

A.

Q.

MS. GARCIA: Form.

I'm not an attorney.

(BY MR. BEASLEY) You don't know what people could

20 assume?

21 MS. GARCIA: Form.

22

23

A.

Q.

I'm not an attorney, Peter.

(BY MR. BEASLEY) I know that. I know you're not

24 an attorney, but do you understand that if you answer a

25 question, it can be assumed that you understood the question
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MS. GARCIA: Form. I'm going to instruct 

2 the witness not to answer. This is getting repetitious. 

3 Let's move along. 

4 Q. (BY MR. BEASLEY) Do you know that this may go for 

5 six hours? 

6 A. My attorney told me that you had a right to six 

7 hours. I'll be surprised if you fill it. 

8 Q. So we will be taking breaks on occasion so if you 

9 feel you need to take a break, just let me know. 

10 A. Peter, my attorneys have spent three hours with 

11 me preparing for this depo. I don't need you to tell me 

12 what my rights are, so could we just proceed to some 

13 questions that actually matter? 

14 Q. I just asked you a question. Do you understand 

15 that if you need to take a break, you will let me know? 

16 MS. GARCIA: Objection, form. 

17 A. I don't need you to tell me what the rules of a 

18 deposition are. My attorney has told me what those are. I 

19 understand the rules of the deposition. 

20 Q. (BY MR. BEASLEY) I'm letting you know that you 

21 can let me know if you need to take a break. 

22 MS. GARCIA: Objection, form. 

23 A. I'm aware of my rights as a witness. 

24 Q. (BY MR. BEASLEY) When did you learn that you 

25 would be deposed? 
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MS. GARCIA: Form. I'm going to instruct

2 the witness not to answer. This is getting repetitious.

3 Let's move along.

4 Q. (BY MR. BEASLEY) Do you know that this may go for

5 six hours?

6 A. My attorney told me that you had a right to six

7 hours. I'll be surprised if you fill it.

8 Q. SO we will be taking breaks on occasion so if you

9 feel you need to take a break, just let me know.

10 A. Peter, my attorneys have spent three hours with

11 me preparing for this depoe I don't need you to tell me

12 what my rights are, so could we just proceed to some

13 questions that actually matter?

14 Q. I just asked you a question. Do you understand

15 that if you need to take a break, you will let me know?

16

17 A.

MS. GARCIA: Objection, form.

I don't need you to tell me what the rules of a

18 deposition are. My attorney has told me what those are. I

19 understand the rules of the deposition.

20 Q. (BY MR. BEASLEY) I'm letting you know that you

21

22

23

24

25

can let me know if you need to take a break.

MS. GARCIA: Objection, form.

A. I'm aware of my rights as a witness.

Q. (BY MR. BEASLEY) When did you learn that you

would be deposed?
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It was within the last -- sometime since last 

4 March to now. 

5 Q. Okay. Did you review anything to prepare for 

6 this deposition? 

7 MS. GARCIA: Form. 

8 A. I prepared with my attorneys. 

9 Q. (BY MR. BEASLEY) Did you review anything? 

10 A. I don't know that I can tell you what we 

11 reviewed. 

12 Q. I'm asking you. You can. 

13 A. We had discussions. Did I review what? 

14 Q. Any documents? 

15 A. Not really. 

16 Q. Didn't look at any minutes? 

17 A. No. 

18 Q. Any emails? 

19 A. No. 

20 Q. Okay. Nothing at all? 

21 MS. GARCIA: Form. 

22 A. I think the specific content of our discussion is 

23 protected by attorney-client communication. 

24 Q. (BY MR. BEASLEY) I'm not asking about your 

25 conversation with your attorney. I'm asking if you reviewed 
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1

2

3

A.

Q.

A.

I don't really remember specifically.

Do you know about what time?

It was within the last -- sometime since last

4 March to now.

5 Q. Okay. Did you review anything to prepare for

6 this deposition?

7

8

9

10

A.

Q.

A.

MS. GARCIA: Form.

I prepared with my attorneys.

(BY MR. BEASLEY) Did you review anything?

I don't know that I can tell you what we

11 reviewed.

12

13

14

15

16

17

18

19

20

21

22

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

I'm asking you. You can.

We had discussions. Did I review what?

Any documents?

Not really.

Didn't look at any minutes?

No.

Any emails?

No.

Okay. Nothing at all?

MS. GARCIA: Form.

I think the specific content of our discussion is

23 protected by attorney-client communication.

24 Q. (BY MR. BEASLEY) I'm not asking about your

25 conversation with your attorney. I'm asking if you reviewed
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1 any documents or emails. 

2 ·A. Outside of -- do you mean outside of 

3 conversations with the attorney? 

4 Q. I'm not asking about any conversations. Any 

5 documents that you referred to? 

6 A. I really don't understand what you're asking, 

7 Peter. 

8 Q. Did you review any documents before you came to 

9 this meeting --

10 A. When? 

11 Q. for the deposition? 

12 MS. GARCIA: Form. 

13 Q. (BY MR. BEASLEY) Yesterday? 

14 A. No. 

15 Q. This morning? 

16 A. No. 

17 Q. Since you knew that you were going to be deposed, 

18 did you review anything to prepare for this meeting? 

19 A. Not that I recall. 

20 Q. Okay. 

21 A. I'm not really sure why that's relevant. 

22 Q. Any reason that you weren't here in this room for 

23 the deposition at 10:00 a.m.? 

24 MS. GARCIA: Form, objection. You don't 

25 need to answer that question. 
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No.

Since you knew that you were going to be deposed,
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19

20

21

22

did you review anything to prepare for this meeting?

A. Not that I recall.

Q. Okay.

A. I'm not really sure why that's relevant.

Q. Any reason that you weren't here in this room for

23 the deposition at 10:00 a.m.?

24 MS. GARCIA: Form, objection. You don't

25 need to answer that question.

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d-1832-4a67-8324-abc8c175b903



1 

2 answer? 

3 

4 to answer. 

5 

6 

NELLSON BURNS, JULY 29, 2016 

Page 12 

MR. BEASLEY: You're instructing him not to 

MS. GARCIA: Yes. I'm instructing him not 

MR. BEASLEY: Why? 

MS. GARCIA: Why do you need to know why he 

7 wasn't in this room? 

8 MR. BEASLEY: That's not is there a 

9 particular reason for your objection? 

10 MS. GARCIA: Are your asking for the basis 

11 for my objection? 

12 MR. BEASLEY: Yes, I am. 

13 MS. GARCIA: Yes. It's harassing. 

14 Q. (BY MR. BEASLEY) Do you know what time your 

15 deposition was supposed to begin? 

16 A. Sona told me to be here around 9:30. 

17 Q. Did you know what time? Did you receive a notice 

18 for the deposition at all? 

19 MS. GARCIA: Form. 

20 A. Did I receive a notice? 

21 Q. (BY MR. BEASLEY) Yes. 

22 A. What do you mean? 

23 MR. BEASLEY: So I have a document marked 

24 Exhibit 1. I'd like to get that added. 

25 (Exhibit No. 1 marked.) 
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18 for the deposition at all?
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(BY MR. BEASLEY) Did you receive the notice of 

2 the deposition, this Exhibit No. 1? 

3 A. I'm pretty sure that Sona -- I'm pretty sure this 

4 is the first time I'm actually reading it, but I'm also 

5 pretty sure that Sona sent this to me as an attachment in an 

6 email, where she instructed me that the deposition was going 

7 to be held at -- this morning. 

8 Q. Okay. And the time is on there, isn't it? 

9 A. I'm not sure why you're asking questions about 11 

10 minutes, Peter. I don't understand what you're asking. 

11 Q. 

12 on there. 

13 A. 

14 Q. 

15 

16 A. 

17 Q. 

18 school? 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

I just asked you if you noticed the time that's 

It says 10:00 a.m. 

Thank you. So are you an American citizen? 

MS. GARCIA: Form. 

I was born in the United States. 

(BY MR. BEASLEY) Where did you attend high 

I grew up in Deer Park, Texas. 

Is that where you attended high school? 

It is. 

When did you graduate? 

1993. 

How old are you now? 

I'm 41. 
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5 pretty sure that Sana sent this to me as an attachment in an

6 email, where she instructed me that the deposition was going

7 to be held at -- this morning.
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Q.

A.

Okay. And the time is on there, isn't it?

I'm not sure why you're asking questions about 11

10 minutes, Peter. I don't understand what you're asking.

11 Q. I just asked you if you noticed the time that's

12 on there.

13
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15

16

17

A.

Q.

A.

Q.

It says 10:00 a.m.

Thank you. So are you an American citizen?

MS. GARCIA: Form.

I was born in the United States.

(BY MR. BEASLEY) Where did you attend high

18 school?

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

I grew up in Deer Park, Texas.

Is that where you attended high school?

It is.

When did you graduate?
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Howald are you now?

I'm 41.
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Where did you attend college? 

Texas A&M University in College Station. 

What years were you there? 
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I started in the fall of '93, and I graduated in 

7 May of 1998, cum laude, with honors. 

8 Q. That was five years? 

9 A. Yeah. That was five years. 

10 Q. What education did you pursue in college? 

11 MS. GARCIA: Form. 

12 A. I'm not sure I understand the relevance, but 

13 that's a matter of public record. I got a degree, with 

14 honors, and a bachelor of arts in international studies, 

15 with a minor in marketing. 

16 Q. (BY MR. BEASLEY) Any computer science education 

17 in college? 

18 MS. GARCIA: Form. 

19 A. Yeah. I mean, I definitely learned a lot about 

20 computers in college. 

21 Q. 

22 college? 

23 A. 

24 Q. 

25 A. 

(BY MR. BEASLEY) Formal courses on computers in 

What do you mean on computers? 

Did you have any 

What do you mean on computers? Because every 
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1

2

3

4

5

6

Q.

A.

Q.

A.

Q.

A.

Did you attend college?

I did.

Where did you attend college?

Texas A&M University in College Station.

What years were you there?

I started in the fall of '93, and I graduated in

7 May of 1998, cum laude, with honors.

8

9

10

11

12

Q.

A.

Q.

A.

That was five years?

Yeah. That was five years.

What education did you pursue in college?

MS. GARCIA: Form.

I'm not sure I understand the relevance, but

13 that's a matter of public record. I got a degree, with

14 honors, and a bachelor of arts in international studies,

15 with a minor in marketing.

16 Q. (BY MR. BEASLEY) Any computer science education

17 in college?

18 MS. GARCIA: Form.

19 A. Yeah. I mean, I definitely learned a lot about

20 computers in college.

21 Q. (BY MR. BEASLEY) Formal courses on computers in

22 college?

23

24

25

A.

Q.

A.

What do you mean on computers?

Did you have any

What do you mean on computers? Because every
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course, we did stuff on computers. I don't know what you 

mean on computers. 

Q. Did you have any courses on computer programming? 

A. At A&M? 

Q. Yes, sir. 

A. I had courses on computer programming before I 

7 went to A&M. 

8 Q. 

9 A. 

10 Q. 

11 A. 

Did you have any at A&M? 

No. 

Where did you have them before A&M? 

I learned to program basic when I was seven years 

12 old through the gifted and talented program at my elementary 

13 school. I did that for several years. I learned Pascal in 

14 high school, and I remember myself and my friend used to 

15 always race to finish who could see -- to see who could 

16 finish the programs the fastest, and he is now a software 

17 developer. 

18 Q. Any classes on computer networking? 

19 MS. GARCIA: Form. 

20 A. What do you mean classes? 

21 Q. (BY MR. BEASLEY) Did you attend any formal 

22 training at Texas A&M on computer networking? 

23 MS. GARCIA: Form. 

24 A. I mean, I'd have to look back at my transcript. 

25 I don't remember every class that I took. I probably 
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course, we did stuff on computers. I don't know what you

mean on computers.

3

4

5

6

Q.

A.

Q.

A.

Did you have any courses on computer programming?

At A&M?

Yes, sir.

I had courses on computer programming before I

7 went to A&M.

8

9

10

11

Q.

A.

Q.

A.

Did you have any at A&M?

No.

Where did you have them before A&M?

I learned to program basic when I was seven years

12 old through the gifted and talented program at my elementary

13 school. I did that for several years. I learned Pascal in

14 high school, and I remember myself and my friend used to

15 always race to finish who could see -- to see who could

16 finish the programs the fastest, and he is now a software

17 developer.

18

19

20

21

Q.

A.

Q.

Any classes on computer networking?

MS. GARCIA: Form.

What do you mean classes?

(BY MR. BEASLEY) Did you attend any formal

22 training at Texas A&M on computer networking?

23

24 A.

MS. GARCIA: Form.

I mean, I'd have to look back at my transcript.

25 I don't remember every class that I took. I probably
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1 didn't, but I'm not really sure, Peter. 

2 Q. (BY MR. BEASLEY) Okay. Good. Where have you 

3 worked since college? 

4 MS. GARCIA: Form. 

5 A. You know, my profile is out on Linked In, if you 

6 want to look at it. I started with Ernst & Young. 

7 Q. (BY MR. BEASLEY} Where else? 

8 A. I'm sorry. What was your question? You said 

9 where did I start? 

10 Q. Where did you work --

11 A. After college, I just told you. I worked at 

12 Ernst & Young. 

13 Q. Since college, up until now. 

14 MS. GARCIA: Form. 

15 A. Everywhere? 

16 Q. (By MR. BEASLEY} Yes, sir. 

17 A. Every single job? 

18 MS. GARCIA: Form. 

19 THE REPORTER: One at a time. 

20 Q. (BY MR. BEASLEY) Yes. 

21 A. Can you narrow the question down? 

22 Q. You worked at Ernst & Young first out of college; 

23 is that correct? 

24 

25 

A. 

Q. 

That was my first job, correct. 

Where did you work next? 
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1 didn't, but I'm not really sure, Peter.

2 Q. (BY MR. BEASLEY) Okay. Good. Where have you

3 worked since college?

4

5 A.

MS. GARCIA: Form.

You know, my profile is out on Linked In, if you

6 want to look at it. I started with Ernst & Young.

7

8

Q.

A.

(BY MR. BEASLEY) Where else?

I'm sorry. What was your question? You said

9 where did I start?

10

11

Q.

A.

Where did you work --

After college, I just told you. I worked at

12 Ernst & Young.

13

14

15

16

17

18

19

20

21

22

Q.

A.

Q.

A.

Q.

A.

Q.

Since college, up until now.

MS. GARCIA: Form.

Everywhere?

(By MR. BEASLEY) Yes, sir.

Every single job?

MS. GARCIA: Form.

THE REPORTER: One at a time.

(BY MR. BEASLEY) Yes.

Can you narrow the question down?

You worked at Ernst & Young first out of college;

23 is that correct?

24

25

A.

Q.

That was my first job, correct.

Where did you work next?
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That's a hard question for me to answer because 

of merger and acquisition activity. At one point, the 

3 consulting practice for Ernst & Young was purchased by 

4 Capgemini. We were Capgenimi, Ernst & Young for, I believe, 

5 

6 

two years. I'm not exactly sure. Then we dropped the Ernst 

& Young. We were just Capgemini. I worked at Capgemini 

7 when I consulted for Holly Corporation, and after that 

8 engagement, I was hired as the vice president for 

9 information technology. Is that clear enough for you? 

10 Q. That's good. So you've had no other full-time 

11 employment other than what you've just listed since college? 

12 

13 

14 

A. 

Q. 

MS. GARCIA: Form. 

I just told you everywhere I worked, full time. 

(BY MR. BEASLEY) When did you hire on at 

15 HollyFrontier? 

16 A. 

17 Q. 

18 college? 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 promoted? 

24 

25 A. 

It would have been nine years ago, July 2007. 

When did you hire on at Ernst & Young right after 

I already told you when I graduated. 

I'm asking you when did you hire on? 

It was 1998. 

In any of those employment settings, were you 

MS. GARCIA: Form. 

Absolutely. 
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That's a hard question for me to answer because

2 of merger and acquisition activity. At one point, the

3 consulting practice for Ernst & Young was purchased by

4 Capgemini. We were Capgenimi, Ernst & Young for, I believe,

5

6

two years. I'm not exactly sure. Then we dropped the Ernst

& Young. We were just Capgemini. I worked at Capgemini

7 when I consulted for Holly Corporation, and after that

8 engagement, I was hired as the vice president for

9 information technology. Is that clear enough for you?

10 Q. That's good. So you've had no other full-time

11 employment other than what you've just listed since college?

12

13

14

A.

Q.

MS. GARCIA: Form.

I just told you everywhere I worked, full time.

(BY MR. BEASLEY) When did you hire on at

15 HollyFrontier?

16

17

A.

Q.

It would have been nine years ago, July 2007.

When did you hire on at Ernst & Young right after

18 college?

19

20

21

22

A.

Q.

A.

Q.

I already told you when I graduated.

I'm asking you when did you hire on?

It was 1998.

In any of those employment settings, were you

23 promoted?

24 MS. GARCIA: Form.

25 A. Absolutely.
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1 Q. (BY MR. BEASLEY) Which ones? 

2 MS. GARCIA: Form. 

3 A. I need more specifics. 

4 Q. (BY MR. BEASLEY) Do you know what a promotion is? 

5 A. A promotion can mean different things from an HR 

6 context. 

7 Q. You don't know what a promotion means to you? 

8 MS. GARCIA: Form. · 

9 A. To me, a promotion can mean a variety of things I 

10 in an HR context. 

11 Q. (BY MR. BEASLEY) What are the things that it can 

12 mean to you? 

13 A. I've --we've recognized people in the past for 

14 promotions with a change of title only. We've recognized 

15 people in the past for promotions with a raise and no change 

16 of title. Also, I've seen promotions where people get moved 

17 up in their classification within the grading system. I've 

18 seen combinations of all three of those. I've probably seen 

19 other ones. I don't really remember all the varieties I've 

20 seen. 

21 Q. So when you say that you've seen, those have all 

22 happened to you? Is that what you're saying? 

23 A. No. Not at all. 

24 Q. So have you had a grade change in any of your 

25 employments? 
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1

2

3

4

5

Q.

A.

Q.

A.

(BY MR. BEASLEY) Which ones?

MS. GARCIA: Form.

I need more specifics.

(BY MR. BEASLEY) Do you know what a promotion is?

A promotion can mean different things from an HR

6 context.

7

8

9

Q.

A.

You don't know what a promotion means to you?

MS. GARCIA: Form..

To me, a promotion can mean a variety of things I

10 in an HR context.

11 Q. (BY MR. BEASLEY) What are the things that it can

12 mean to you?

13 A. I've -- we've recognized people in the past for

14 promotions with a change of title only. We've recognized

15 people in the past for promotions with a raise and no change

16 of title. Also, I've seen promotions where people get moved

17 up in their classification within the grading system. I've

18 seen combinations of all three of those. I've probably seen

19 other ones. I don't really remember all the varieties I've

20 seen.

21 Q. So when you say that you've seen, those have all

22 happened to you? Is that what you're saying?

23

24

A.

Q.

No. Not at all.

So have you had a grade change in any of your

25 employments?
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You know, I don't really know what the grade 

2 structure was like at Ernst & Young and Capgemini. I wasn't 

3 really privy to that. I can answer that for HollyFrontier. 

4 Yeah, I've been promoted. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

At HollyFrontier, you were promoted? 

Yes. 

Did you have a pay raise at Ernst & Young? 

Every year, and sometimes during the year. 

Did you have a title change at Ernst & Young? 

Absolutely. 

What was your last title at Ernst & Young? 

Manager. 

Did you have any demotion at any of those 

14 employments? 

15 A. Never. 

16 Q. Never? Have you been disciplined or written up? 

17 A. Never. 

18 MS. GARCIA: Make sure you let him finish 

19 the question. 

20 Q. (BY MR. BEASLEY) Have you hired any people at any 

21 of your employment settings? 

22 A. Yes. 

23 Q. At both Ernst & Young and HollyFrontier? 

24 A. Well, that's tough for me to answer. Depends on 

25 what you mean by hire. 
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You know, I don't really know what the grade

2 structure was like at Ernst & Young and Capgemini. I wasn't

3 really privy to that. I can answer that for HollyFrontier.

4 Yeah, I've been promoted.

5

6

7

8

9

10

11

12

13

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

At HollyFrontier, you were promoted?

Yes.

Did you have a pay raise at Ernst & Young?

Every year, and sometimes during the year.

Did you have a title change at Ernst & Young?

Absolutely.

What was your last title at Ernst & Young?

Manager.

Did you have any demotion at any of those

14 employments?

15

16

17

18

A.

Q.

A.

Never.

Never? Have you been disciplined or written up?

Never.

MS. GARCIA: Make sure you let him finish

19 the question.

20 Q. (BY MR. BEASLEY) Have you hired any people at any

21

22

23

24

25

of your employment settings?

A. Yes.

Q. At both Ernst & Young and HollyFrontier?

A. Well, that's tough for me to answer. Depends on

what you mean by hire.
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1 Q. What do you think hiring means? 

2 A. Hiring means a lot of things, Peter. I'm going 

3 to have to have you be more specific. 

4 Q. You don't understand what it means to hire 

5 someone for employment? 

6 A. I understand what I think it means. 

7 Q. I'm asking you, what do you think it means? 

8 MS. GARCIA: Form. 

9 A. You're asking me -- the first question was, have 

10 I hired anybody? Is that still the question? 

11 Q. (BY MR. BEASLEY) No. My most recent question 

12 was, do you understand what hiring is or what does that mean 

13 to you? 

14 A. 

15 Q. 

16 A. 

Hiring means a lot of things to me. 

What are those things? 

The hiring process is lengthy. It usually starts 

17 with an open requisition or maybe somebody leaves, there's 

18 an open position. Typically, depending on the position, you 

19 might have to get approval to fill it, right? There's 

20 several people that work in that process. You know, then 

21 typically, there's some level of recruitment, whether that's 

22 individual network or with a professional third party. I 

23 can go on. There's a lot of steps in the hiring process, 

24 but, yeah, I've participated in that process for many 

25 people. 
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1

2

Q.

A.

What do you think hiring means?

Hiring means a lot of things, Peter. I'm going

3 to have to have you be more specific.

4 Q. You don't understand what it means to hire

5 someone for employment?

6

7

8

9

A.

Q.

A.

I understand what I think it means.

I'm asking you, what do you think it means?

MS. GARCIA: Form.

You're asking me -- the first question was, have

10 I hired anybody? Is that still the question?

11 Q. (BY MR. BEASLEY) No. My most recent question

12 was, do you understand what hiring is or what does that mean

13 to you?

14

15

16

A.

Q.

A.

Hiring means a lot of things to me.

What are those things?

The hiring process is lengthy. It usually starts

17 with an open requisition or maybe somebody leaves, there's

18 an open position. Typically, depending on the position, you

19 might have to get approval to fill it, right? There's

20 several people that work in that process. You know, then

21 typically, there's some level of recruitment, whether that's

22 individual network or with a professional third party. I

23 can go on. There's a lot of steps in the hiring process,

24 but, yeah, I've participated in that process for many

25 people.
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1 Q. When --

2 A. You want me to tell you more about the process? 

3 You want to learn more about hiring? 

4 Q. 

5 A. 

6 Q. 

7 hired? 

8 A. 

Have you interviewed people for being hired? 

I've interviewed a lot of people. 

Have you made a job offer for someone to be 

I've approved offers. I've sent offers via 

9 email. I've verbally extended offers. So, yes. 

10 Q. And so, have you interviewed people for 

11 employment at Ernst & Young? 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 

17 A. 

18 Q. 

19 Capgemini? 

20 A. 

21 worked. 

22 Q. 

23 A. 

Yes. 

At Capgemini? 

All the above. 

Could you answer my question? 

MS. GARCIA: Form. 

I did. 

(BY MR. BEASLEY) Have you interviewed people at 

I have interviewed people everywhere I have 

Okay. 

You know where I've worked, so you can draw a 

24 conclusion that I've interviewed people at Capgemini. 

25 Q. Have you extended offers --
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1

2

Q.

A.

When --

You want me to tell you more about the process?

3 You want to learn more about hiring?

4

5

6

Q.

A.

Q.

Have you interviewed people for being hired?

I've interviewed a lot of people.

Have you made a job offer for someone to be

7 hired?

8 A. I've approved offers. I've sent offers via

9 email. I've verbally extended offers. So, yes.

10 Q. And so, have you interviewed people for

11 employment at Ernst & Young?

12

13

14

15

16

17

18

A.

Q.

A.

Q.

A.

Q.

Yes.

At Capgemini?

All the above.

Could you answer my question?

MS. GARCIA: Form.

I did.

(BY MR. BEASLEY) Have you interviewed people at

19 Capgemini?

20 A. I have interviewed people everywhere I have

21 worked.

22

23

Q.

A.

Okay.

You know where I've worked, so you can draw a

24 conclusion that I've interviewed people at Capgemini.

25 Q. Have you extended offers --
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1 A. I already answered that question. 

2 Q. No, sir. You haven't. Have you extended offers 

3 for employment at Ernst & Young? 

4 A. I believe I've already answered that question. 

5 The answer is yes. 

6 Q. Have you extended offers at Capgemini for 

7 employment? 

8 A. I've extended offers at every company that I've 

9 worked for. 

10 Q. Okay. Have you approved employment offers at 

11 Ernst & Young? 

12 A. 

13 authority. 

14 Q. 

15 Capgemini? 

16 A. 

17 Q. 

That was not -- that was above my delegation of 

Did you approve any offers for employment at 

That was above my delegation of authority. 

Did you approve any offers for employment at 

18 HollyFrontier? 

19 A. Yes. 

20 Q. Have you sent any employment offers by email at 

21 Ernst & Young? 

22 A. I don't recall. 

23 MS. GARCIA: Form. 

24 Q. (BY MR. BEASLEY) Have you sent any employment 

25 offers at Capgemini? 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  57

NELLSON BURNS, JULY 29, 2016

Page 22

1

2

A.

Q.

I already answered that question.

No, sir. You haven't. Have you extended offers

3 for employment at Ernst & Young?

4 A. I believe I've already answered that question.

5 The answer is yes.

6 Q. Have you extended offers at Capgemini for

7 employment?

8 A. I've extended offers at every company that I've

9 worked for.

10 Q. Okay. Have you approved employment offers at

11 Ernst & Young?

12 A. That was not -- that was above my delegation of

13 authority.

14 Q. Did you approve any offers for employment at

15 Capgemini?

16

17

A.

Q.

That was above my delegation of authority.

Did you approve any offers for employment at

18 HollyFrontier?

19

20

A.

Q.

Yes.

Have you sent any employment offers by email at

21 Ernst & Young?

22

23

24

A.

Q.

I don't recall.

MS. GARCIA: Form.

(BY MR. BEASLEY) Have you sent any employment

25 offers at Capgemini?
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1 A. I don't recall. 

2 Q. Have you sent any employment offers by email at 

3 HollyFrontier? 

4 A. I don't recall specifically, but I would probably 

5 think that is something that would have happened. 

6 Q. At HollyFrontier, is it your process there for 

7 the hiring manager to send employment offers? 

8 MS. GARCIA: Objection, form. I'm going to 

9 instruct the witness not to answer. He's not here as a 

10 witness for HollyFrontier. He's here as a witness and party 

11 for SIM DFW. I've granted you a lot of leeway asking these 

12 questions about his general background, but I would like you 

13 to move along to issues that are actually relevant to this 

14 lawsuit. This is beyond the scope of the discovery of this 

15 particular lawsuit, Mr. Beasley. 

16 Q. (BY MR. BEASLEY) Have you had any training on how 

17 to manage employees in your professional career? 

18 MS. GARCIA: Form. 

19 A. I don't really see how that's relevant, Peter. I 

20 learn every day. I intentionally I do a lot of learning 

21 and training around leadership every single day. 

22 Q. (BY MR. BEASLEY) Every single day? 

23 A. Every single day. 

24 Q. What have you done in the last week for training 

25 on leadership? 
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1

2

A.

Q.

I don't recall.

Have you sent any employment offers by email at

3 HollyFrontier?

4 A. I don't recall specifically, but I would probably

5 think that is something that would have happened.

6 Q. At HollyFrontier, is it your process there for

7

8

the hiring manager to send employment offers?

MS. GARCIA: Objection, form. I'm going to

9 instruct the witness not to answer. He's not here as a

10 witness for HollyFrontier. He's here as a witness and party

11 for SIM DFW. I've granted you a lot of leeway asking these

12 questions about his general background, but I would like you

13 to move along to issues that are actually relevant to this

14 lawsuit. This is beyond the scope of the discovery of this

15 particular lawsuit, Mr. Beasley.

16 Q. (BY MR. BEASLEY) Have you had any training on how

17 to manage employees in your professional career?

18

19 A.

MS. GARCIA: Form.

I don't really see how that's relevant, Peter. I

20 learn every day. I intentionally I do a lot of learning

21 and training around leadership every single day.

22

23

24

Q.

A.

Q.

(BY MR. BEASLEY) Every single day?

Every single day.

What have you done in the last week for training

25 on leadership?
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1 MS. GARCIA: Form. 

2 A. I don't -- I don't remember specifically, Peter. 

3 Q. (BY MR. BEASLEY) Every single day? What did you 

4 do yesterday for training on leadership? 

5 MS. GARCIA: Form. 

6 A. Yesterday, I had a meeting with my professional 

7 development academy breakout group. 

8 Q. (BY MR. BEASLEY) Do you know what you did the day 

9 before that on leadership training? 

10 MS. GARCIA: Form. Instruct the witness not 

11 to answer. Again, this is beyond the scope of discovery of 

12 this particular lawsuit. If you're interested in the 

13 employment practices at HollyFrontier, you are going to need 

14 to subpoena a third party witness. 

15 Q. (BY MR. BEASLEY) With respect to managing people 

16 in SIM, do you provide any leadership in SIM? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

MS. GARCIA: Form. 

I don't know what you mean by provide leadership. 

(BY MR. BEASLEY) You're a leader in SIM? 

MS. GARCIA: Form. 

I don't know what you mean by leader. 

(BY MR. BEASLEY) Do you know what a leader is? 

MS. GARCIA: Form. 

I do know what a leader is. 

(BY MR. BEASLEY) So what are some of the things 
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1

2

3

A.

Q.

MS. GARCIA: Form.

I don't -- I don't remember specifically, Peter.

(BY MR. BEASLEY) Every single day? What did you

4 do yesterday for training on leadership?

5

6 A.

MS. GARCIA: Form.

Yesterday, I had a meeting with my professional

7 development academy breakout group.

8 Q. (BY MR. BEASLEY) Do you know what you did the day

9 before that on leadership training?

10 MS. GARCIA: Form. Instruct the witness not

11 to answer. Again, this is beyond the scope of discovery of

12 this particular lawsuit. If you're interested in the

13 employment practices at HollyFrontier, you are going to need

14 to subpoena a third party witness.

15 Q. (BY MR. BEASLEY) With respect to managing people

16 in SIM, do you provide any leadership in SIM?

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

MS. GARCIA: Form.

I don't know what you mean by provide leadership.

(BY MR. BEASLEY) You're a leader in SIM?

MS. GARCIA: Form.

I don't know what you mean by leader.

(BY MR. BEASLEY) Do you know what a leader is?

MS. GARCIA: Form.

I do know what a leader is.

(BY MR. BEASLEY) So what are some of the things
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1 that you think 

2 A. I'm not going to list a specific list of what I 

3 think a leader is, Peter. That's irrelevant to the case. 

4 Q. Well, are you a leader in SIM? 

5 MS. GARCIA: Form. 

6 A. I don't know what you mean by leader. 

7 Q. (BY MR. BEASLEY) Well, I'm asking what you mean 

8 by it. 

9 A. Can you be more specific? I'm not asking the 

10 questions. You are. You need to ask me a specific 

11 question. 

12 Q. Do you understand the question? 

13 A. I -- obviously, I don't if I'm asking you to 

14 clarify. Can you, please, narrow the question? 

15 Q. Do you direct people in SIM on how they perform 

16 their duties? 

17 MS. GARCIA: Form. 

18 A. Do I direct people in SIM on how they perform 

19 their duties? 

20 Q. (BY MR. BEASLEY) Yes. 

21 A. Okay. If by direct you mean, do I request that 

22 volunteers complete tasks, then yes. 

23 

24 

Q. 

A. 

Does that, in your definition, make you a leader? 

You know, I think what I just described doesn't 

25 really scratch the surface of leadership. 
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1 that you think

2 A. I'm not going to list a specific list of what I

3 think a leader is, Peter. That's irrelevant to the case.

4

5

6

7

Q.

A.

Q.

Well, are you a leader in SIM?

MS. GARCIA: Form.

I don't know what you mean by leader.

(BY MR. BEASLEY) Well, I'm asking what you mean

8 by it.

9 A. Can you be more specific? I'm not asking the

10 questions. You are. You need to ask me a specific

11 question.

12 Q. Do you understand the question?

13 A. I -- obviously, I don't if I'm asking you to

14 clarify. Can you, please, narrow the question?

15 Q. Do you direct people in SIM on how they perform

16 their duties?

17

18 A.

MS. GARCIA: Form.

Do I direct people in SIM on how they perform

19 their duties?

20

21

Q.

A.

(BY MR. BEASLEY) Yes.

Okay. If by direct you mean, do I request that

22 volunteers complete tasks, then yes.

23

24

Q.

A.

Does that, in your definition, make you a leader?

You know, I think what I just described doesn't

25 really scratch the surface of leadership.
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1 Q. So you are not a leader in SIM? 

2 A. I didn't say that. 

3 Q. I'm asking you, are you a leader in SIM? 

4 MS. GARCIA: Form. 

5 A. I don't know what you mean by leader. 

6 Q. (BY MR. BEASLEY) So do you direct the activities 

7 of others in SIM? 

8 A. Peter, I'm the vice president of SIM DFW. 

9 Q. Yes. 

10 A. I'm the president elect of SIM DFW. You can draw 

11 conclusions about whether that's a leader or not on your 

12 own. 

13 Q. No. I'm asking you, do you think you're a 

14 leader? 

15 A. Do I think I'm a leader? 

16 Q. Yes. 

17 A. What kind of leader? 

18 Q. Do you think you're any type of leader? 

19 MS. GARCIA: Form. 

20 A. I think we're all leaders in our own ways, Peter. 

21 Q. (BY MR. BEASLEY) So you think you're a leader at 

22 SIM? 

23 MS. GARCIA: Form. 

24 A. I own a leadership title that I just communicated 

25 to you. 
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1

2

3

4

5

6

Q.

A.

Q.

A.

Q.

So you are not a leader in SIM?

I didn't say that.

I'm asking you, are you a leader in SIM?

MS. GARCIA: Form.

I don't know what you mean by leader.

(BY MR. BEASLEY) So do you direct the activities

7 of others in SIM?

8

9

10

A.

Q.

A.

Peter, I'm the vice president of SIM DFW.

Yes.

I'm the president elect of SIM DFW. You can draw

11 conclusions about whether that's a leader or not on your

12 own.

13 Q. No. I'm asking you, do you think you're a

14 leader?

15

16

17

18

19

20

21

22 SIM?

23

24

A.

Q.

A.

Q.

A.

Q.

A.

Do I think I'm a leader?

Yes.

What kind of leader?

Do you think you're any type of leader?

MS. GARCIA: Form.

I think we're all leaders in our own ways, Peter.

(BY MR. BEASLEY) So you think you're a leader at

MS. GARCIA: Form.

lawn a leadership title that I just communicated

25 to you.
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1 Q. (BY MR. BEASLEY} Do you perform that duty? 

2 MS. GARCIA: Form. 

3 A. Do I perform what duty? 

4 Q. (BY MR. BEASLEY} Do you perform the role of vice 

5 president? 

6 A. I already told you I did. 

7 Q. You said you have that title. Do you perform the 

8 duties of that position? 

9 A. I would assume that -- when I said that, I 

10 assumed it was understood that I performed the duties of 

11 that position. 

12 Q. Do you motivate people to perform functions 

13 within SIM? 

14 A. I can't speak to the state of other peoples' 

15 minds. 

16 Q. Do you try to motivate people to perform duties? 

17 MS. GARCIA: Form. 

18 A. I don't know what you mean. 

19 Q. {BY MR. BEASLEY) You don't understand what 

20 motivation is? 

21 MS. GARCIA: Form. 

22 A. I do. Your questions are very broad, Peter. Can 

23 you, please, ask me a specific question so I can answer? I 

24 have no idea what you're trying to get at. 

25 Q. (BY MR. BEASLEY) I'm asking if you understand 
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1

2

3

4

Q.

A.

Q.

(BY MR. BEASLEY) Do you perform that duty?

MS. GARCIA: Form.

Do I perform what duty?

(BY MR. BEASLEY) Do you perform the role of vice

5 president?

6

7

A.

Q.

I already told you I did.

You said you have that title. Do you perform the

8 duties of that position?

9 A. I would assume that -- when I said that, I

10 assumed it was understood that I performed the duties of

11 that position.

12 Q. Do you motivate people to perform functions

13 wi thin SIM?

14 A. I can't speak to the state of other peoples'

15 minds.

16

17

18

19

Q.

A.

Q.

Do you try to motivate people to perform duties?

MS. GARCIA: Form.

I don't know what you mean.

(BY MR. BEASLEY) You don't understand what

20 motivation is?

21 MS. GARCIA: Form.

22 A. I do. Your questions are very broad, Peter. Can

23 you, please, ask me a specific question so I can answer? I

24 have no idea what you're trying to get at.

25 Q. (BY MR. BEASLEY) I'm asking if you understand
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1 what leader is, and are you a leader at SIM? 

2 MS. GARCIA: Form. 

3 A. I told you my title. I told you I fulfill those 

4 roles. You can draw your own conclusion. 

5 Q. (BY MR. BEASLEY) I'm asking, do you think you're 

6 a leader or not? 

7 MS. GARCIA: Form. You're not entitled to a 

8 yes or no question. The question has been asked and 

9 answered. 

10 Q. (BY MR. BEASLEY) Isn't it true you're a leader at 

11 SIM? 

12 MS. GARCIA: Form. 

13 A. Some people would probably say so. 

14 Q. (BY MR. BEASLEY) Have you ever had to discipline 

15 people that you lead to follow procedures? 

16 MS. GARCIA: Form. 

17 A. I don't know what you mean by that. Can you be 

18 more specific? 

19 Q. (BY MR. BEASLEY) So in your roles at 

20 HollyFrontier, Capgemini, or Ernst & Young --

21 A. I'm not speaking about my role at HollyFrontier 

22 and what I do from a perspective of managing my people. 

23 There's not any attorney from HollyFrontier that's present, 

24 so it's not really appropriate for me to answer those 

25 questions, and as my attorney has asked you already, please 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  63

NELLSON BURNS, JULY 29, 2016

Page 28

1 what leader is, and are you a leader at SIM?

2

3 A.

MS. GARCIA: Form.

I told you my title. I told you I fulfill those

4

5

roles. You can draw your own conclusion.

Q. (BY MR. BEASLEY) I'm asking, do you think you're

6 a leader or not?

7 MS. GARCIA: Form. You're not entitled to a

8 yes or no question. The question has been asked and

9 answered.

10

11 SIM?

12

13

14

Q.

A.

Q.

(BY MR. BEASLEY) Isn't it true you're a leader at

MS. GARCIA: Form.

Some people would probably say so.

(BY MR. BEASLEY) Have you ever had to discipline

15 people that you lead to follow procedures?

16

17 A.

MS. GARCIA: Form.

I don't know what you mean by that. Can you be

18 more specific?

19 Q. (BY MR. BEASLEY) So in your roles at

20 HollyFrontier, Capgemini, or Ernst & Young --

21 A. I'm not speaking about my role at HollyFrontier

22 and what I do from a perspective of managing my people.

23 There's not any attorney from HollyFrontier that's present,

24 so it's not really appropriate for me to answer those

25 questions, and as my attorney has asked you already, please
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refrain from asking further questions or I'm just going to 

say the same thing again. 

Q. 

A. 

Q. 

Have you ever heard of progressive discipline? 

MS. GARCIA: Form. 

No. I don't know what you mean by that. 

(BY MR. BEASLEY) You've never heard of 

7 progressive discipline? 

8 MS. GARCIA: Form. 

9 A. I don't know what you mean by that, Peter. 

10 Q. (BY MR. BEASLEY) I'm asking you, have you heard 

11 of the term progressive discipline? 

12 MS. GARCIA: Form. 

13 A. Not that I can recall, but, Peter, I'm not an HR 

14 expert. There's a lot of terms in HR that I've probably 

15 never heard of, whether I've practiced them or not. 

16 Q. (BY MR. BEASLEY) Have you had people that you 

17 have led in business or in a professional organization that 

18 have not followed procedure? 

19 MS. GARCIA: Form. 

20 A. At HollyFrontier, I can't answer that. So can 

21 you rephrase your question? 

22 Q. (BY MR. BEASLEY) Have you had people that you 

23 have led that do not follow your procedures? 

24 MS. GARCIA: Form. 

25 A. That's a very broad question. 
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refrain from asking further questions or I'm just going to

say the same thing again.

3

4

5

6

Q.

A.

Q.

Have you ever heard of progressive discipline?

MS. GARCIA: Form.

No. I don't know what you mean by that.

(BY MR. BEASLEY) You've never heard of

7 progressive discipline?

8

9

10

A.

Q.

MS. GARCIA: Form.

I don't know what you mean by that, Peter.

(BY MR. BEASLEY) I'm asking you, have you heard

11 of the term progressive discipline?

12 MS. GARCIA: Form.

13 A. Not that I can recall, but, Peter, I'm not an HR

14 expert. There's a lot of terms in HR that I've probably

15 never heard of, whether I've practiced them or not.

16 Q. (BY MR. BEASLEY) Have you had people that you

17

18

19

20

21

have led in business or in a professional organization that

have not followed procedure?

MS. GARCIA: Form.

A. At HollyFrontier, I can't answer that. So can

you rephrase your question?

22 Q. (BY MR. BEASLEY) Have you had people that you

23 have led that do not follow your procedures?

24

25 A.

MS. GARCIA: Form.

That's a very broad question.
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1 Q. (BY MR. BEASLEY) You don't understand it? 

2 MS. GARCIA: Form. 

3 A. I don't understand what you mean because it's 

4 very broad. 

5 Q. (BY MR. BEASLEY) Okay. So are there procedures 

6 in SIM? 

7 MS. GARCIA: Form. 

8 A. SIM has-- what·procedures are you referring to? 

9 Q. (BY MR. BEASLEY) Do you know of any procedures of 

10 operation within SIM? 

11 MS. GARCIA: Form. 

12 A. Peter, I think you have a copy of all this. If 

13 you would like to refer to a specific piece of this to ask 

14 questions about that, that might be a better use of our 

15 time. 

16 Q. (BY MR. BEASLEY) I'm asking if you know of any 

17 procedures that SIM has? 

18 MS. GARCIA: Form. 

19 A. Do I know of any procedures? What procedures? 

20 Q. (BY MR. BEASLEY) Do you know of any procedures? 

21 A. Any at all? 

22 Q. Yes, sir. 

23 A. What do you mean, like procedures for going to 

24 the restroom? 

25 Q. Are there any procedures in SIM for going to the 
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1

2

3

Q.

A.

(BY MR. BEASLEY) You don't understand it?

MS. GARCIA: Form.

I don't understand what you mean because it's

4 very broad.

5 Q. (BY MR. BEASLEY) Okay. So are there procedures

6 in SIM?

7 MS. GARCIA: Form.

8

9

A.

Q.

SIM has -- what-procedures are you referring to?

(BY MR. BEASLEY) Do you know of any procedures of

10 operation within SIM?

11

12 A.

MS. GARCIA: Form.

Peter, I think you have a copy of all this. If

13 you would like to refer to a specific piece of this to ask

14 questions about that, that might be a better use of our

15 time.

16 Q. (BY MR. BEASLEY) I'm asking if you know of any

17 procedures that SIM has?

18

19

20

21

22

23

24

MS. GARCIA: Form.

A. Do I know of any procedures? What procedures?

Q. (BY MR. BEASLEY) Do you know of any procedures?

A. Any at all?

Q. Yes, sir.

A. What do you mean, like procedures for going to

the restroom?

25 Q. Are there any procedures in SIM for going to the
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1 restroom? 

2 A. Not that I know of. 

3 Q. Okay. So are there any procedures that you know 

4 of within SIM? 

5 MS. GARCIA: Form. 

6 A. I'm generally aware of some procedures. 

7 Q. (BY MR. BEASLEY) What are some that you're aware 

a of? 

9 MS. GARCIA: Form. 

10 A. Peter, we have a multipage document. I believe 

11 it's been produced. Can you just look at that? That's what 

12 we have. 

13 Q. (BY MR. BEASLEY) No. I'm asking you what you 

14 know. 

15 A. I know that. I know exactly that. Nothing more, 

16 nothing less. 

17 Q. You don't know any more about the procedures than 

18 what's on a piece of paper 

19 A. I know what we produced. 

20 MS. GARCIA: Form. 

21 THE WITNESS: Sorry. 

22 Q. (BY MR. BEASLEY) Do you know of any procedures 

23 that exist that you know of what the procedures are on 

24 operations of SIM? 

25 MS. GARCIA: Form. Instruct the witness not 
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1 restroom?

2

3

A.

Q.

Not that I know of.

Okay. So are there any procedures that you know

4 of within SIM?

5 MS. GARCIA: Form.

6

7

8 of?

9

10

A.

Q.

A.

I'm generally aware of some procedures.

(BY MR. BEASLEY) What are some that you're aware

MS. GARCIA: Form.

Peter, we have a multipage document. I believe

11 it's been produced. Can you just look at that? That's what

12 we have.

13 Q. (BY MR. BEASLEY) No. I'm asking you what you

14 know.

15 A. I know that. I know exactly that. Nothing more,

16 nothing less.

17 Q. You don't know any more about the procedures than

18 what's on a piece of paper

19

20

21

22

A.

Q.

I know what we produced.

MS. GARCIA: Form.

THE WITNESS: Sorry.

(BY MR. BEASLEY) Do you know of any procedures

23 that exist that you know of what the procedures are on

24 operations of 81M?

25 MS. GARCIA: Form. Instruct the witness not
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1 to answer. This is getting argumentative, repetitious, and 

2 harassing. If you happen to have a document you'd like to 

3 reference, we're happy to look at it. If you have a 

4 specific question about a specific procedure, feel free to 

5 ask him that. 

6 

7 

MR. BEASLEY: No. I'm asking him if he 

knows of any procedures. He's not answered it yet. 

8 

9 question. 

10 

THE WITNESS: I've already answered that 

MS. GARCIA: I believe he has answered that 

11 question. He is aware of procedures. They're contained in 

12 a document. 

13 Q. (BY MR. BEASLEY) Do you know of any procedures 

14 about selling services by SIM members at SIM events? 

15 MS. GARCIA: Form. 

16 A. Repeat the question, please. 

17 Q. (BY MR. BEASLEY) Do you know of any procedures 

18 about SIM members selling services at SIM events? 

19 MS. GARCIA: Form. 

20 A. I know that for an organization like SIM to work 

21 well that our members who are not practitioners have to 

22 respect our organization's request they not sell to our 

23 members. 

24 Q. (BY MR. BEASLEY) So there is a request to not 

25 sell to members? Is that what you're saying? 
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1 to answer. This is getting argumentative, repetitious, and

2 harassing. If you happen to have a document you'd like to

3 reference, we're happy to look at it. If you have a

4 specific question about a specific procedure, feel free to

5 ask him that.

6

7

8

MR. BEASLEY: No. I'm asking him if he

knows of any procedures. He's not answered it yet.

THE WITNESS: I've already answered that

9 question.

10 MS. GARCIA: I believe he has answered that

11 question. He is aware of procedures. They're contained in

12 a document.

13 Q. (BY MR. BEASLEY) Do you know of any procedures

14 about selling services by SIM members at SIM events?

15

16

17

A.

Q.

MS. GARCIA: Form.

Repeat the question, please.

(BY MR. BEASLEY) Do you know of any procedures

18 about SIM members selling services at SIM events?

19

20 A.

MS. GARCIA: Form.

I know that for an organization like SIM to work

21 well that our members who are not practitioners have to

22 respect our organization's request they not sell to our

23 members.

24 Q. (BY MR. BEASLEY) So there is a request to not

25 sell to members? Is that what you're saying?
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It is absolutely a rule. It's a rule. 

(BY MR. BEASLEY) So is that a procedure? 
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4 A. It's a rule. I just told you what it was. It's 

5 a rule. 

6 Q. You don't classify that as a procedure? 

7 A. I'm not an attorney. It's a rule. 

8 Q. You don't know? 

9 A. I told you what it was. 

10 Q. Okay. Have you ever had to seek --

11 A. It's a rule that you used to be responsible for 

12 sending out to all new members, Peter. I'm sure you're 

13 aware of it. 

14 Q. Have you had to discipline members or confront 

15 members about selling services or violating that rule? 

16 A. Have I personally? 

17 Q. Yes. 

18 A. No. 

19 Q. Let's think of some other procedures that might 

20 exist. Do you know the procedure for voting on motions at 

21 board meetings? 

22 MS. GARCIA: Form. I'm going to reassert my 

23 objection and instruction him not to answer. That is 

24 contained in a very lengthy document. If you'd like to 

25 provide the document to my client for his review, he can 
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1

2

3

4

A.

Q.

A.

MS. GARCIA: Form.

It is absolutely a rule. It's a rule.

(BY MR. BEASLEY) So is that a procedure?

It's a rule. I just told you what it was. It's

5 a rule.

6

7

8

9

10

11

Q.

A.

Q.

A.

Q.

A.

You don't classify that as a procedure?

I'm not an attorney. It's a rule.

You don't know?

I told you what it was.

Okay. Have you ever had to seek --

It's a rule that you used to be responsible for

12 sending out to all new members, Peter. I'm sure you're

13 aware of it.

14 Q. Have you had to discipline members or confront

15 members about selling services or violating that rule?

16 A. Have I personally?

17 Q. Yes.

18 A. No.

19 Q. Let's think of some other procedures that might

20 exist. Do you know the procedure for voting on motions at

21 board meetings?

22 MS. GARCIA: Form. I'm going to reassert my

23 objection and instruction him not to answer. That is

24 contained in a very lengthy document. If you'd like to

25 provide the document to my client for his review, he can
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answer the question. Otherwise, it's harassing. Let's take 

a break so you can get your documents together. 

MR. BEASLEY: No. I have my documents. I 

don't need a break. 

MS. GARCIA: I do. 

MR. BEASLEY: Pardon? 

MS. GARCIA: I do. 

MR. BEASLEY: You do what? 

MS. GARCIA: Need a break. 

MR. BEASLEY: Can we go off the record and 

put the time? 

THE REPORTER: We're off the record at 

10:42 a.m. 

(Short break taken.) 

(Mr. Bouldin not present.) 

THE REPORTER: We're back on the record at 

17 10:52 a.m. 

18 Q. (BY MR. BEASLEY) In Exhibit 1 that you have 

19 there, Nellson, can you read the next to the last sentence? 

20 A. You're invited to attend and cross-examination to 

21 the extent permitted by the Texas Rules of Civil Procedure. 

22 Q. That's the last sentence. The next to the last? 

23 A. You said the next to the last. That is the next 

24 to the last. 

25 Q. My apologies. The one before that? 
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answer the question. Otherwise, it's harassing. Let's take

a break so you can get your documents together.

MR. BEASLEY: No. I have my documents. I

don't need a break.

MS. GARCIA: I do.

MR. BEASLEY: Pardon?

MS. GARCIA: I do.

MR. BEASLEY: You do what?

MS. GARCIA: Need a break.

MR. BEASLEY: Can we go off the record and

put the time?

THE REPORTER: We're off the record at

10:42 a.m.

(Short break taken.)

(Mr. Bouldin not present.)

THE REPORTER: We're back on the record at

17 10:52 a.m.

18 Q. (BY MR. BEASLEY) In Exhibit 1 that you have

19 there, NeIlson, can you read the next to the last sentence?

20 A. You're invited to attend and cross-examination to

21 the extent permitted by the Texas Rules of Civil Procedure.

22

23

Q.

A.

That's the last sentence. The next to the last?

You said the next to the last. That is the next

24 to the last.

25 Q. My apologies. The one before that?
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The deposition will be taken before a certified 

2 court reporter or other officer authorized to administer 

3 oaths in the state of Texas and will continue from day to 

4 day until completed. 

5 Q. And the next business day from today would be 

6 Monday; is that correct? 

7 

8 

9 

A. 

Q. 

A. 

Correct. 

Are you a member of any nonprofit organizations? 

Yes. I'm a member of several. 

10 Q. What are they? 

11 A. Texas Alliance Foundation; SIM; Big Brother, Big 

12 Sister. Depending on what you mean involved with, you know, 

13 attending various events, donations for Make-a-Wish 

14 Foundation, probably some others I'm not thinking of. 

15 Ability Connection. 

16 Q. So are you just members of those organizations, 

17 or are you on the board of any? 

18 A. I'm on the board for Texas Alliance Foundation 

19 and SIM DFW. 

20 (Mr. Bouldin re-joins deposition.) 

21 Q. (BY MR. BEASLEY) And for each of the five that 

22 you mentioned, is there a membership procedure to become a 

23 member? 

24 A. I have no idea. I'm not a member of those 

25 organizations. I told you my involvement was mostly around 
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The deposition will be taken before a certified

2 court reporter or other officer authorized to administer

3 oaths in the state of Texas and will continue from day to

4 day until completed.

5 Q. And the next business day from today would be

6 Monday; is that correct?

7

8

9

A.

Q.

A.

Correct.

Are you a member of any nonprofit organizations?

Yes. I'm a member of several.

10 Q. What are they?

11 A. Texas Alliance Foundation; SIM; Big Brother, Big

12 Sister. Depending on what you mean involved with, you know,

13 attending various events, donations for Make-a-Wish

14 Foundation, probably some others I'm not thinking of.

15 Ability Connection.

16 Q. So are you just members of those organizations,

17 or are you on the board of any?

18 A. I'm on the board for Texas Alliance Foundation

19 and S1M DFW.

20 (Mr. Bouldin re-joins deposition.)

21 Q. (BY MR. BEASLEY) And for each of the five that

22 you mentioned, is there a membership procedure to become a

23 member?

24 A. I have no idea. I'm not a member of those

25 organizations. I told you my involvement was mostly around
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1 fundraising or donations to those. I guess I was a 

2 volunteer for Big Brother, Big Sister, but not the other 

3 two. 

4 Q. So you're a volunteer for Big Brother, but you're 

5 not a member of Big Brother; is that correct? 

6 A. They call me a volunteer or big brother. 

7 Q. Do you believe you're a member of Big Brother? 

8 MS. GARCIA: Form. 

9 A. No. 

10 Q. (BY MR. BEASLEY) Is there a volunteer for 

11 Make-a-Wish? 

12 A. Donor. 

13 Q. Donor? Are you a member, do you believe? 

14 A. No. 

15 Q. Ability Connection, are you a donor? 

16 A. Yeah. 

17 Q. Are you a member? 

18 A. No. 

19 Q. So the only two that you mentioned that you're a 

20 member of are Texas Alliance Foundation and SIM DFW? 

21 A. Specifically, I'm a board of director. I didn't 

22 say I was a member. 

23 

24 

25 

Q. 

A. 

Q. 

So are you a member 

I'm a director. 

Are you a member of Texas Alliance Foundation? 
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1 fundraising or donations to those. I guess I was a

2 volunteer for Big Brother, Big Sister, but not the other

3 two.

4 Q. So you're a volunteer for Big Brother, but you're

5 not a member of Big Brother; is that correct?

6

7

8

9

10

A.

Q.

A.

Q.

They call me a volunteer or big brother.

Do you believe you're a member of Big Brother?

MS. GARCIA: Form.

No.

(BY MR. BEASLEY) Is there a volunteer for

11 Make-a-Wish?

12

13

14

15

16

17

18

19

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Donor.

Donor? Are you a member, do you believe?

No.

Ability Connection, are you a donor?

Yeah.

Are you a member?

No.

So the only two that you mentioned that you're a

20 member of are Texas Alliance Foundation and SIM DFW?

21 A. Specifically, I'm a board of director. I didn't

22 say I was a member.

23

24

25

Q.

A.

Q.

So are you a member

I'm a director.

Are you a member of Texas Alliance Foundation?
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By virtue of the fact that I'm a director, yes, I 

2 would think that would mean that I'm part of that 

3 organization. 

4 Q. 

5 A. 

6 Q. 

7 member of? 

8 A. 

9 Q. 

And SIM, are you a member and on the board? 

That is correct. 

Are there any other nonprofits that you're a 

I don't know. Not that I can recall, Peter. 

Have you served on the board of directors or a 

10 board of advisors for any conferences? 

11 MS. GARCIA: Form. 

12 A. I don't know what you mean by conferences. 

13 Q. (BY MR. BEASLEY) Technology conferences, do you 

14 know what those are? 

15 A. There are a lot of them. 

16 Q. There are a lot that you're on an advisory 

17 committee on? 

18 A. I believe that you're aware. If you'd like to 

19 ask me a specific one, I'm happy to answer that. 

20 I'm asking which ones you're on the board of. Q. 

A. 21 I can't recall, off the top of my head, all of 

22 It's a lot. them. 

Q. 23 Do you know of any? 

24 I can't recall off the top of my head. A. 

25 You don't know of any that you're --Q. 
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By virtue of the fact that I'm a director, yes, I

2 would think that would mean that I'm part of that

3 organization.

4

5

6

Q.

A.

Q.

And SIM, are you a member and on the board?

That is correct.

Are there any other nonprofits that you're a

7 member of?

8

9

A.

Q.

I don't know. Not that I can recall, Peter.

Have you served on the board of directors or a

10 board of advisors for any conferences?

11

12

13

A.

Q.

MS. GARCIA: Form.

I don't know what you mean by conferences.

(BY MR. BEASLEY) Technology conferences, do you

14 know what those are?

15

16

A.

Q.

There are a lot of them.

There are a lot that you're on an advisory

17 committee on?

18 A.

Q.

A.

them.

Q.

A.

Q.

I believe that you're aware. If you'd like to
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1 A. I've already answered that question. 

2 Q. So HMG, are you on the advisory committee board 

3 of HMG? 

4 A. I have been. Not currently, but they haven't 

5 really gotten it going for this next year. 

6 Q. 

7 A. 

8 Q. 

9 A. 

10 many. 

11 Q. 

12 saying? 

13 A. 

When have you been? 

I don't really recall. It's a lot. 

No. It's a lot, what do you mean by that? 

It's been a lot of years. I don't recall how 

A year-by-year appointment? Is that what you're 

Hunter makes his picks every year typically, 

14 yeah, or people self-select in or out. 

15 Q. Have you been on a board for a conference for 

16 Fort Worth Symposium? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

years. 

Q. 

A. 

Q. 

A. 

Q. 

Well, I think it's called EFM, yes. 

When have you been? 

I don't recall specifically. It's a number of 

Number of years? Is it an annual appointment? 

Yes. 

Are you currently with the EFM? 

Currently, yes. 

You remember that? 
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1

2

A.

Q.

I've already answered that question.

So HMG, are you on the advisory committee board

3 of HMG?

4 A. I have been. Not currently, but they haven't

5 really gotten it going for this next year.

6

7

8

9

10
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Q.

A.

Q.

A.

many.

Q.

When have you been?

I don't really recall. It's a lot.

No. It's a lot, what do you mean by that?

It's been a lot of years. I don't recall how

A year-by-year appointment? Is that what you're

12 saying?

13 A. Hunter makes his picks every year typically,

14 yeah, or people self-select in or out.

15 Q. Have you been on a board for a conference for

16 Fort Worth Symposium?

17

18

19

20

21

22

23

24

25

A.

Q.

A.

years.

Q.

A.

Q.

A.

Q.

Well, I think it's called EFM, yes.

When have you been?

I don't recall specifically. It's a number of

Number of years? Is it an annual appointment?

Yes.

Are you currently with the EFM?

Currently, yes.

You remember that?
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1 A. What? 

2 Q. You remember that you're a member of the board 

3 this year? 

4 A. Yes. 

5 Q. Were you a member of the board last year? 

6 A. Yes. 

7 Q. Were you with HMG last year? 

8 A. I believe so, yes. 

9 Q. But you're not this year? 

10 A. Well, they have not pulled the board together for 

11 the next conference. I was on the board for this year, the 

12 2016 calendar year. 

13 Q. Any others that you remember? 

14 A. I don't know, Peter. 

15 MS. GARCIA: Form. 

16 A. There's a lot of them, like I told you. If you 

17 just want to assume the answers to all these questions is 

18 the same for each one of them, that's fine. If you'd just 

19 give me a specific one that you're asking about. 

20 Q. (BY MR. BEASLEY) For your service on the board at 

21 Texas Alliance Foundation, have you received any training on 

22 being a board member? 

23 MS. GARCIA: Form. 

24 A. If you just want -- Peter, I know that I've 

25 received training on being a board member in general. Don't 
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1

2

A.

Q.

What?

You remember that you're a member of the board

3 this year?

4

5

6

7

8

9

10

A.

Q.

A.

Q.

A.

Q.

A.

Yes.

Were you a member of the board last year?

Yes.

Were you with HMG last year?

I believe so, yes.

But you're not this year?

Well, they have not pulled the board together for

11 the next conference. I was on the board for this year, the

12 2016 calendar year.

13

14

15

16

Q.

A.

A.

Any others that you remember?

I don't know, Peter.

MS. GARCIA: Form.

There's a lot of them, like I told you. If you

17 just want to assume the answers to all these questions is

18 the same for each one of them, that's fine. If you'd just

19 give me a specific one that you're asking about.

20 Q. (BY MR. BEASLEY) For your service on the board at

21 Texas Alliance Foundation, have you received any training on

22 being a board member?

23

24 A.

MS. GARCIA: Form.

If you just want -- Peter, I know that I've

25 received training on being a board member in general. Don't
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1 remember all the specific context, but I'll just concede, 

2 yes, I've been trained on how to be a board of director. 

3 Q. (BY MR. BEASLEY) Have you been trained at Texas 

4 Alliance? 

5 MS. GARCIA: Form. 

6 A. I already answered that question. I don't recall 

7 specifically. I've been trained on numerous occasions 

8 across my involvement, and as you can see, the involvement 

9 is extensive. I don't remember specifics about where I saw 

10 what training specifically on what date. 

11 Q. (BY MR. BEASLEY) Did you receive any training 

12 with SIM DFW? 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

I believe so. 

Do you know how many times? 

I don't know, Peter. 

You don't know at all? 

I don't recall. 

Was there a time that you might have known? 

If you want to ask a specific question, this can 

20 I'll give you what you want, Peter. I just don't know 

21 what you're asking. 

22 Q. I'm asking if you remember when you've had 

23 training to be a board member at DFW SIM. 

24 A. I already told you the answer to that question. 

25 I don't recall specifically. I don't recall specifically 
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1 remember all the specific context, but I'll just concede,

2 yes, I've been trained on how to be a board of director.

3 Q. (BY MR. BEASLEY) Have you been trained at Texas

4 Alliance?

5 MS. GARCIA: Form.

6 A. I already answered that question. I don't recall

7 specifically. I've been trained on numerous occasions

8 across my involvement, and as you can see, the involvement

9 is extensive. I don't remember specifics about where I saw

10 what training specifically on what date.

11 Q. (BY MR. BEASLEY) Did you receive any training

12 with SIM DFW?

13

14

15

16

17

18

19

A.

Q.

A.

Q.

A.

Q.

A.

I believe so.

Do you know how many times?

I don't know, Peter.

You don't know at all?

I don't recall.

Was there a time that you might have known?

If you want to ask a specific question, this can

20 I'll give you what you want, Peter. I just don't know

21 what you're asking.

22 Q. I'm asking if you remember when you've had

23 training to be a board member at DFW SIM.

24 A. I already told you the answer to that question.

25 I don't recall specifically. I don't recall specifically
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1 when. 

2 Q. Was there a time that you knew? 

3 A. Yes. 

4 Q. Do you think you had training this year at DFW 

5 SIM? 

6 A. Depends on what you mean training. 

7 Q. Attend a training class on how to be a board 

8 member? 

9 A. I don't know what you mean by that. I went to 

10 the SIM leadership summit, and we talked about a variety of 

11 issues, including our roles as boards members. 

12 Q. When was that? 

13 A. I don't recall specifically. 

14 Q. Was it this month? 

15 A. No. 

16 Q. Was it last month? 

17 A. I don't recall specifically. 

18 Q. Was it in January? 

19 A. I don't recall specifically. 

20 Q. You don't remember if it was in January? 

21 A. It was sometime in the spring. Why does it 

22 matter? 

23 Q. Spring. So was it in April? 

24 A. It may have been. I don't recall. I've told you 

25 as much as I know, Peter. 
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1 when.

2

3

4

5 81M?

6

7

Q.

A.

Q.

A.

Q.

Was there a time that you knew?

Yes.

Do you think you had training this year at DFW

Depends on what you mean training.

Attend a training class on how to be a board

8 member?

9 A. I don't know what you mean by that. I went to

10 the SIM leadership summit, and we talked about a variety of

11 issues, including our roles as boards members.

12 Q. When was that?

13 A. I don't recall specifically.

14 Q. Was it this month?

15 A. No.

16 Q. Was it last month?

17 A. I don't recall specifically.

18 Q. Was it in January?

19 A. I don't recall specifically.

20 Q. You don't remember if it was in January?

21 A. It was sometime in the spring. Why does it

22 matter?

23

24

Q.

A.

Spring. So was it in April?

It may have been. I don't recall. I've told you

25 as much as I know, Peter.
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1 Q. Isn't it true it wasn't in February? 

2 A. I --

3 MS. GARCIA: Form. 

4 A. Peter, I've answered your question. I've given 

s you all the knowledge I have on that question. 

6 Q. (BY MR. BEASLEY) Did you receive any other 

7 training for DFW SIM on being on the board --

8 A. 

9 Q. 

10 A. 

11 

12 was done. 

13 Q. 

I don't recall. 

-- other than the leadership summit? 

I don't recall. 

THE WITNESS: Sorry. I didn't wait until he 

(BY MR. BEASLEY) Have you been involved in any 

14 lawsuits before? 

15 MS. GARCIA: Form. 

16 A. Depends on -- I don't know what you mean by 

17 involved. 

18 Q. (BY MR. BEASLEY) Have you been a party to a 

19 lawsuit before? 

20 A. Have I been sued before? 

21 Q. I said, have you been a party? 

22 MS. GARCIA: Form. 

23 A. Are you asking have I been sued? I'm not a 

24 lawyer. I don't know what a party is. 

25 Q. (BY MR. BEASLEY) Okay. That's fair enough. If 
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1

2

3

4

Q.

A.

A.

Isn't it true it wasn't in February?

I --

MS. GARCIA: Form.

Peter, I've answered your question. I've given

5 you all the knowledge I have on that question.

6 Q. (BY MR. BEASLEY) Did you receive any other

7 training for DFW SIM on being on the board --

8

9

10

11

A.

Q.

A.

I don't recall.

-- other than the leadership summit?

I don't recall.

THE WITNESS: Sorry. I didn't wait until he

12 was done.

13 Q. (BY MR. BEASLEY) Have you been involved in any

14 lawsuits before?

15

16 A.

MS. GARCIA: Form.

Depends on -- I don't know what you mean by

17 involved.

18 Q. (BY MR. BEASLEY) Have you been a party to a

19 lawsuit before?

20

21

22

23

A.

Q.

A.

Have I been sued before?

I said, have you been a party?

MS. GARCIA: Form.

Are you asking have I been sued? I'm not a

24 lawyer. I don't know what a party is.

25 Q. (BY MR. BEASLEY) Okay. That's fair enough. If
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1 you don't understand 

2 A. I'm not a lawyer. 

3 Q. -- the question, that's fine. Have you sued 

4 anybody before? 

5 A. I've never sued anyone. I think that should be a 

6 last resort. I think people sue far too often. 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 privilege. 

14 Q. 

Why do you think that? 

I don't know. 

No particular reason why you think that? 

No. 

You think it should be a last resort? 

I think there are people that abuse the 

You say it's a last resort. What should be done 

15 before that? 

16 A. 

17 Q. 

18 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

Man, just a lot of stuff, Peter. 

What are some of the things? 

MS. GARCIA: Form. 

What are some of the things as last resort? 

(BY MR. BEASLEY) Before the last resort? 

Before you sue someone? 

Yes. 

I don't know, man. It depends on the specific 

24 situation. I can't answer that question. Tell me a 

25 specific situation, and I'll be happy to answer your 
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1 you don't understand

2

3

A.

Q.

I'm not a lawyer.

-- the question, that's fine. Have you sued

4 anybody before?

5 A. I've never sued anyone. I think that should be a

6 last resort. I think people sue far too often.

7

8

9

10

11

12

Q.

A.

Q.

A.

Q.

A.

Why do you think that?

I don't know.

No particular reason why you think that?

No.

You think it should be a last resort?

I think there are people that abuse the

13 privilege.

14 Q. You say it's a last resort. What should be done

15 before that?

16

17

18

19

20

21

22

23

A.

Q.

A.

Q.

A.

Q.

A.

Man, just a lot of stuff, Peter.

What are some of the things?

MS. GARCIA: Form.

What are some of the things as last resort?

(BY MR. BEASLEY) Before the last resort?

Before you sue someone?

Yes.

I don't know, man. It depends on the specific

24 situation. I can't answer that question. Tell me a

25 specific situation, and I'll be happy to answer your
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1 question, but that's a very, very broad question. 

2 Q. Okay. Let's say --

3 A. In general, Peter, I wish you would ask your 

4 questions more specifically. I can give you better answers. 

5 Otherwise, I can tell you it's too, and you can ask it 

6 again. 

7 Q. And I will. So you said suing people should be a 

8 last resort, and you didn't understand what some of the 

9 things might be to do before? 

10 A. That's not what I said. 

11 MS. GARCIA: Form. 

12 Q. (BY MR. BEASLEY) Okay. So should people try to 

13 work out their differences before they sue someone? 

14 A. I don't really know. That's a hypothetical. I 

15 can't answer a hypothetical question, Peter. 

16 Q. Have you been sued before? 

17 A. Not that I -- no. I've not been sued before. 

18 Q. Have you been a witness in a lawsuit before? 

19 A. Not that I recall. I know I've never provided 

20 testimony. I may have been named as a witness, but I don't 

21 recall specifically. 

22 Q. Why do you think you've been named as a witness? 

23 A. I don't think I have been. I said well, I may 

24 have. I don't recall. 

25 Q. Have you served on a jury? 
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1 question, but that's a very, very broad question.

2 Q. Okay. Let's say --

3 A. In general, Peter, I wish you would ask your

4 questions more specifically. I can give you better answers.

5 Otherwise, I can tell you it's too, and you can ask it

6 again.

7 Q. And I will. So you said suing people should be a

8 last resort, and you didn't understand what some of the

9 things might be to do before?

10 A. That's not what I said.

11 MS. GARCIA: Form.

12 Q. (BY MR. BEASLEY) Okay. So should people try to

13 work out their differences before they sue someone?

14 A. I don't really know. That's a hypothetical. I

Q. Have you been sued before?

A. Not that I -- no. I've not been sued before.

Q. Have you been a witness in a lawsuit before?

A. Not that I recall. I know I've never provided

testimony. I may have been named as a witness, but I don't20

17

19

15 can't answer a hypothetical question, Peter.

16

18

21 recall specifically.

22 Q. Why do you think you've been named as a witness?

23 A. I don't think I have been. I said well, I may

24 have. I don't recall.

25 Q. Have you served on a jury?
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4 Q. 

5 A. 
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Let's see if I can remember that. I -- let's 

6 see. In Houston, I was on an assault jury. I was the 

7 foreman, so that would have been before I moved here, so 

8 that would have been 2000 to 2005, somewhere in there. So 

9 that would have been meant that the one in Dallas County was 

10 -- it was a murder trial. I was also selected as the 

11 foreman for that jury, and I remember that defendant had a 

12 court-appointed attorney and he had a vacation to go on, so 

13 we tried -- the judge actually tried to get it wrapped up 

14 quickly. That was funny. Not funny. It was weird. 

15 So that would have been it was probably four 

16 years after I got here so probably in the 2009, 2010 range, 

17 but I'm not really exactly sure. I do remember that we 

18 found him guilty and he got convicted to 60-something years 

19 of incarceration, and then the attorney came back for the 

20 defendant and said he was probably going to die in prison. 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

When did you move to Dallas? 

2005. No. It was 2007. Sorry. 

2007? 

Uh-huh. 

So does that change your answer of when you were 
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1

2

3

4

5

A.

Q.

A.

Q.

A.

Yes.

What county?

Dallas and Harris.

How recent was your service in Dallas?

Let's see if I can remember that. I -- let's

6 see. In Houston, I was on an assault jury. I was the

7 foreman, so that would have been before I moved here, so

8 that would have been 2000 to 2005, somewhere in there. So

9 that would have been meant that the one in Dallas County was

10 -- it was a murder trial. I was also selected as the

11 foreman for that jury, and I remember that defendant had a

12 court-appointed attorney and he had a vacation to go on, so

13 we tried -- the judge actually tried to get it wrapped up

14 quickly. That was funny. Not funny. It was weird.

15 So that would have been it was probably four

16 years after I got here so probably in the 2009, 2010 range,

17 but I'm not really exactly sure. I do remember that we

18 found him guilty and he got convicted to 60-something years

19 of incarceration, and then the attorney came back for the

20 defendant and said he was probably going to die in prison.

21

22

23

24

25

Q.

A.

Q.

A.

Q.

When did you move to Dallas?

2005. No. It was 2007. Sorry.

2007?

Uh-huh.

So does that change your answer of when you were
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1 a part of that murder trial? 

2 A. No. No. Again, I wasn't very specific. I don't 

3 remember exactly. It was sometime in that 2009 to 2010 

4 range, but it may have been a year before that. It may have 

5 been a year after that. I'm not exactly sure. 

6 Q. 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 

15 

16 Q. 

17 A. 

Are you married? 

Yes, sir. 

Children? 

Yes, sir. 

How many? 

Two beautiful babies. 

How long have you been married? 

It will be 11 years on August 20th. 

MS. GARCIA: Need to write that down? 

THE WITNESS: No. 

(BY MR. BEASLEY) When did you first learn of SIM? 

I don't recall specifically. It was after I 

18 moved to Dallas. 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

So that would have been after 2007? 

Yes, sir. 

Could it have been as late as 2008? 

It might have been. I don't recall specifically. 

As late as 2010? 

Probably not 2010. 

Do you know? 
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1 a part of that murder trial?

2 A. No. No. Again, I wasn't very specific. I don't

3 remember exactly. It was sometime in that 2009 to 2010

4 range, but it may have been a year before that. It may have

5 been a year after that. I'm not exactly sure.

6

7

8

9

10

11

12

13

14

15

16

17

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Are you married?

Yes, sir.

Children?

Yes, sir.

How many?

Two beautiful babies.

How long have you been married?

It will be 11 years on August 20th.

MS. GARCIA: Need to write that down?

THE WITNESS: No.

(BY MR. BEASLEY) When did you first learn of S1M?

I don't recall specifically. It was after I

18 moved to Dallas.

19

20

21

22

23

24

25

Q.

A.

Q.

A.

Q.

A.

Q.

So that would have been after 2007?

Yes, sir.

Could it have been as late as 2008?

It might have been. I don't recall specifically.

As late as 2010?

Probably not 2010.

Do you know?
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It was probably 2009, I guess, my best guess. 

Do you know when you joined? 

I thought that was the question that I was 

4 answering. When I became aware? It would have been the 

5 same year. 

6 Q. 

7 saying? 

8 A. 

9 sure. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

So you joined in 2009? Is that what you're 

I -- I believe so. I'm not exactly 100 percent 

Did anyone refer you to SIM? 

I heard about SIM from a variety of people. 

Do you know who they might have been? 

The one I remember specifically is Kevin Christ. 

What did you know about SIM. then? 

Kevin told me that SIM was the best networking, 

16 professional networking organization for eros in the 

17 m.etroplex. 

18 Q. Do you agree with what he thought? 

19 A. Yeah. I think even back then, I would say it was 

20 probably the best. 

21 Q. 

22 A. 

23 was to 

Why did you join? 

I joined for a number of reasons. One of them 

the main reason was to interact with other CIOs 

24 and be able to meet them and be able to ask them questions 

25 about how they handle specific issues or problems in their 
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It was probably 2009, I guess, my best guess.

Do you know when you joined?

I thought that was the question that I was

4 answering. When I became aware? It would have been the

5

6

same year.

Q. So you joined in 2009? Is that what you're

7 saying?

8 A. I -- I believe so. I'm not exactly 100 percent

9 sure.

10

11

12

13

14

15

Q.

A.

Q.

A.

Q.

A.

Did anyone refer you to 81M?

I heard about 81M from a variety of people.

Do you know who they might have been?

The one I remember specifically is Kevin Christ.

What did you know about 81M. then?

Kevin told me that 81M was the best networking,

16 professional networking organization for CIOs in the

17 metroplex.

18

19

Q.

A.

Do you agree with what he thought?

Yeah. I think even back then, I would say it was

20 probably the best.

21

22

23

Q.

A.

was to

Why did you join?

I joined for a number of reasons. One of them

the main reason was to interact with other CIOs

24 and be able to meet them and be able to ask them questions

25 about how they handle specific issues or problems in their
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1 experience. So that was probably the biggest reason. It 

2 wasn't the speakers. 

3 Q. Any other reason? 

4 A. You know, again, there were a lot of reasons. I 

s don't recall specifically, but that was the biggest one. 

6 Q. Has there been any value to you in being in SIM? 

7 MS. GARCIA: Form. 

8 A. What do you mean value? 

9 Q. (BY MR. BEASLEY) Have you gotten any benefits out 

10 of being in SIM? 

11 MS. GARCIA: Form. 

12 A. What do you mean benefits? 

13 Q. (BY MR. BEASLEY) Has being in SIM enhanced your 

14 career? 

15 MS. GARCIA: Form. 

16 A. I can say that I'm glad that I have joined SIM 

17 and become a member. 

18 Q. (BY MR. BEASLEY) Why are you glad? 

19 A. There's a lot of reasons. 

20 Q. What are some of them? 

21 A. Being sued for the first time is not one of them, 

22 but one of them is being able to meet people like Janis and 

23 Patrick and build relationships with them over time, and 

24 that's something that is valuable to me. 

25 Q. Any other reasons you're glad you joined? 
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1 experience. So that was probably the biggest reason. It

2 wasn't the speakers.

3

4

Q.

A.

Any other reason?

You know, again, there were a lot of reasons. I

5 don't recall specifically, but that was the biggest one.

6

7

8

9

Q.

A.

Q.

Has there been any value to you in being in SIM?

MS. GARCIA: Form.

What do you mean value?

(BY MR. BEASLEY) Have you gotten any benefits out

10 of being in SIM?

11

12

13

A.

Q.

MS. GARCIA: Form.

What do you mean benefits?

(BY MR. BEASLEY) Has being in SIM enhanced your

14 career?

15 MS. GARCIA: Form.

16 A. I can say that I'm glad that I have joined SIM

17 and become a member.

18

19

20

21

Q.

A.

Q.

A.

(BY MR. BEASLEY) Why are you glad?

There's a lot of reasons.

What are some of them?

Being sued for the first time is not one of them,

22 but one of them is being able to meet people like Janis and

23 Patrick and build relationships with them over time, and

24 that's something that is valuable to me.

25 Q. Any other reasons you're glad you joined?
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There are a lot of them, but that's -- you know, 

2 it's really about the people, and it's about interacting 

3 with those people in an environment that is free from 

4 pressure for sales from others in the IT ecosystem. At 

5 least that's how it was explained to me right off the bat. 

6 Q. You said it's -- you agreed with Kevin, and I 

7 think you said that SIM was the best professional networking 

8 organization in the metroplex; is that correct? 

9 MS. GARCIA: Form. 

10 A. No. You left a key part out of that. 

11 Q. (BY MR. BEASLEY) Which part did I leave out? 

12 A. The subject matter, IT executives, IT 

13 professionals. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

Okay. 

There are a lot of networking groups here. 

What is important in professional networking? 

People. 

People? What do you mean by that? 

What I mean by that is networking is all about 

20 people. It's meeting people. It's building relationships 

21 with people. It's helping people. It's, you know, not 

22 harming people, not wasting people's time. 

23 Q. Is that beneficial to you? 

24 A. I'm sorry? 

25 Q. Is the networking beneficial to you? 
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There are a lot of them, but that's -- you know,

2 it's really about the people, and it's about interacting

3 with those people in an environment that is free from

4 pressure for sales from others in the IT ecosystem. At

5 least that's how it was explained to me right off the bat.

6 Q. You said it's -- you agreed with Kevin, and I

7 think you said that SIM was the best professional networking

8 organization in the metroplex; is that correct?

9

10

11

12

A.

Q.

A.

MS. GARCIA: Form.

No. You left a key part out of that.

(BY MR. BEASLEY) Which part did I leave out?

The subject matter, IT executives, IT

13 professionals.

14

15

16

17

18

19

Q.

A.

Q.

A.

Q.

A.

Okay.

There are a lot of networking groups here.

What is important in professional networking?

People.

People? What do you mean by that?

What I mean by that is networking is all about

20 people. It's meeting people. It's building relationships

21 with people. It's helping people. It's, you know, not

22 harming people, not wasting people's time.

23

24

25

Q.

A.

Q.

Is that beneficial to you?

I'm sorry?

Is the networking beneficial to you?
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Yeah. Yeah. I think I said that. I enjoy it. 

2 I find value in it. 

3 Q. So that would be one of the things that you get 

4 value out of? 

5 A. Yeah. I think I've said it a few times. I get 

6 value out of the networking with people. Yes. I want to 

7 talk to other peers and I want to hear about their 

8 experiences. You know, I want to learn from them. I want 

9 to share my experiences with them. 

10 (Ms. O'Bryan exits room.) 

11 Q. (BY MR. BEASLEY) Why do you want to share your 

12 experiences? 

13 A. My experience? Well, when we learn something, 

14 when we do something well, if it can help others, I might 

15 share that. 

Q. 16 It's a benefit to you to help others? 

A. 17 I'm not sure I'd call it a benefit, Peter. 

Q. 

A. 

Q. 

SIM? 

22 A. A lot. 

23 Q. Have you recommended any employees to join? 

24 A. Yes. 

25 Q. Who? 
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Yeah. Yeah. I think I said that. I enjoy it.

2 I find value in it.

3 Q. So that would be one of the things that you get

4 value out of?

5 A. Yeah. I think I've said it a few times. I get

6 value out of the networking with people. Yes. I want to

7 talk to other peers and I want to hear about their

8 experiences. You know, I want to learn from them. I want

9 to share my experiences with them.

10 (Ms. O'Bryan exits room.)

11 Q. (BY MR. BEASLEY) Why do you want to share your

12 experiences?

13 A. My experience? Well, when we learn something,

14 when we do something well, if it can help others, I might

15 share that.

22

23

24

25

Q.

A.

Q.

A.

Q.

81M?

A.

Q.

A.

Q.

A lot.

Have you recommended any employees to join?

Yes.

Who?
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All of my direct reports for the last nine years. 

Who would those people be? 

MS. GARCIA: Form. 

You know, I don't remember every direct report 

5 for the last nine years off the top of my head, but I can 

6 tell you who they are now. Phil Vick is a member. Edwin 

7 Draden is a member. Sherry James. I don't know if she's 

8 officially a member. I'm not sure if we paid -- actually, 

9 we did, so she's officially a member. And then, you know, 

10 some from the past have been Wily Seals. He's no longer a 

11 member. I can't remember if Robert Sidmire was every a 

12 member. We've also sent five or six people through the 

13 regional leadership forum, and some of those have gone on to 

14 be members, although I think only one has stuck with it, and 

15 that would be Andre Griffin Wallace. 

16 Q. (BY MR. BEASLEY) And you referred all these 

17 people that you just mentioned to join SIM? 

18 A. Yes. 

19 Q. What types of programs exists in DFW SIM? 

20 MS. GARCIA: Form. 

21 (Ms. O'Bryan returns.) 

22 A. Peter, you're as aware as I am of the programs 

23 that we offer. So can you, please, ask a specific question? 

24 Q. (BY MR. BEASLEY) I'm asking, do you know what 

25 types of programs that exist? 
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All of my direct reports for the last nine years.

Who would those people be?

MS. GARCIA: Form.

You know, I don't remember every direct report

5 for the last nine years off the top of my head, but I can

6 tell you who they are now. Phil Vick is a member. Edwin

7 Draden is a member. Sherry James. I don't know if she's

8 officially a member. I'm not sure if we paid -- actually,

9 we did, so she's officially a member. And then, you know,

10 some from the past have been Wily Seals. He's no longer a

11 member. I can't remember if Robert Sidmire was every a

12 member. We've also sent five or six people through the

13 regional leadership forum, and some of those have gone on to

14 be members, although I think only one has stuck with it, and

15 that would be Andre Griffin Wallace.

16 Q. (BY MR. BEASLEY) And you referred all these

17 people that you just mentioned to join SIM?

18

19

20

21

22

A.

Q.

A.

Yes.

What types of programs exists in DFW SIM?

MS. GARCIA: Form.

(Ms. O'Bryan returns.)

Peter, you're as aware as I am of the programs

23 that we offer. So can you, please, ask a specific question?

24 Q. (BY MR. BEASLEY) I'm asking, do you know what

25 types of programs that exist?
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1 A. Yes, I do. 

2 Q. What are some that you know that exist? 

3 A. We do golf tournaments, sport and clay. Those 

4 are some. 

5 Q. Any others that you know of? 

6 MS. GARCIA: Form. 

7 A. Peter, again, can you ask me a specific question 

8 about some of the events, because you're just as aware of 

9 the events that we offer as I am. 

10 Q. (BY MR. BEASLEY) Do you know of any interest 

11 groups that exist in the organization? 

12 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 the group? 

24 A. 

MS. GARCIA: Form. 

Interest groups? 

(BY MR. BEASLEY) Yes. 

I don't believe we call them interest groups. 

What do you believe they're called? 

Special interest groups. 

Do you know of some special interest groups? 

I believe that we have some. 

What are some of those? 

Well, I only know of one: cameras, photography. 

Are there any holiday parties that are offered by 

We annually host a holiday party, and you're 

25 aware of that. 
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1

2

3

A.

Q.

A.

Yes, I do.

What are some that you know that exist?

We do golf tournaments, sport and clay. Those

4 are some.

5

6

7

Q.

A.

Any others that you know of?

MS. GARCIA: Form.

Peter, again, can you ask me a specific question

8 about some of the events, because you're just as aware of

9 the events that we offer as I am.

10 Q. (BY MR. BEASLEY) Do you know of any interest

11 groups that exist in the organization?

12

13

14

15

16

17

18

19

20

21

22

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

MS. GARCIA: Form.

Interest groups?

(BY MR. BEASLEY) Yes.

I don't believe we call them interest groups.

What do you believe they're called?

Special interest groups.

Do you know of some special interest groups?

I believe that we have some.

What are some of those?

Well, I only know of one: cameras, photography.

Are there any holiday parties that are offered by

23 the group?

24 A. We annually host a holiday party, and you're

25 aware of that.
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I'm asking you what you're aware of actually, 

2 just to let you know. 

3 A. 

4 Q. 

5 offered? 

A. 

And I'm just answering your question, Peter. 

Do you know of any summer events that are 

Q. 7 What do you know about those? 

A. 8 We had a golf tournament earlier this year. 

9 It was in the summer? Q. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

of them. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Friday. 

Q. 

A. 

Q. 

summer? 

A. 

Yes. It was in June. 

Any other events? 

Yeah. We've had other events. We've had a lot 

Did you have any others this summer? 

Yeah. Several. 

What events did you have this summer? 

I don't recall every single event, Peter. 

I'm asking any one that you remember, sir. 

I remember that be we had a strategy meeting last 

That's one thing I remember. 

Anything else that you remember? 

We've had a lot of events, Peter. 

This summer, you can't remember any other this 

I know that there were others. I don't remember 
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I'm asking you what you're aware of actually,

2 just to let you know.

3

4

A.

Q.

And I'm just answering your question, Peter.

Do you know of any summer events that are

5 offered?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

of them.

Q.

A.

Q.

A.

Q.

A.

Friday.

Q.

A.

Q.

summer?

A.

Yes. It was in June.

Any other events?

Yeah. We've had other events. We've had a lot

Did you have any others this summer?

Yeah. Several.

What events did you have this summer?

I don't recall every single event, Peter.

I'm asking anyone that you remember, sir.

I remember that be we had a strategy meeting last

That's one thing I remember.

Anything else that you remember?

We've had a lot of events, Peter.

This summer, you can't remember any other this

I know that there were others. I don't remember
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1 specifically when or where or what because I go to a lot of 

2 events. I get invited to events every week. I have to turn 

3 down a lot of events, and so it's hard for me to remember 

4 specifically what every single event was, Peter. 

5 Q. You don't remember which ones you attended? 

6 A. I just said that it's hard for me to remember 

7 exactly which specific events I went to or for what. So if 

a you have a specific question, I'll be happy to answer your 

9 specific question. 

10 Q. Do you remember a topic for the organization 

11 called the summer social? 

12 A. A topic? No. 

13 Q. Do you remember a program called the summer 

14 social? 

15 A. Yes. 

16 Q. Was one offered this year? 

17 A. Yes. 

18 Q. Do you know when it was? 

19 A. It was sometime in July. 

20 Q. Did you attend? 

21 A. Yes. 

22 Q. Do you remember it now? 

23 A. Yes. 

24 Q. You didn't remember it before? 

25 MS. GARCIA: Form, objection. Don't answer 
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1 specifically when or where or what because I go to a lot of

2 events. I get invited to events every week. I have to turn

3 down a lot of events, and so it's hard for me to remember

4 specifically what every single event was, Peter.

5

6

Q.

A.

You don't remember which ones you attended?

I just said that it's hard for me to remember

7 exactly which specific events I went to or for what. So if

8 you have a specific question, I'll be happy to answer your

9 specific question.

10 Q. Do you remember a topic for the organization

11 called the summer social?

12

13

A.

Q.

A topic? No.

Do you remember a program called the summer

14 social?

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Yes.

Was one offered this year?

Yes.

Do you know when it was?

It was sometime in July.

Did you attend?

Yes.

Do you remember it now?

Yes.

You didn't remember it before?

MS. GARCIA: Form, objection. Don't answer
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1 that question. It's harassing. 

2 A. I've answered your questions honestly. 

3 Q. (BY MR. BEASLEY) What was the summer social that 

4 you attended in July? 

5 A. We went to a game at Rough Riders, for the Rough 

6 Riders out at the -- it used to be called Dr. Pepper 

7 Ballpark. I'm not sure what it is anymore. It may have 

8 changed sponsorships. 

9 Q. Is there any education provided by DFW SIM to 

10 members? 

11 MS. GARCIA: Form. 

12 A. That's a very broad question. I can't answer 

13 that question in its current form. It's too broad. You 

14 have to ask me a more specific question. 

15 Q. (BY MR. BEASLEY) Do you know of any training that 

16 is provided by DFW SIM for members? 

17 MS. GARCIA: Form. 

18 A. You have to be more -- I don't understand what 

19 you mean by that. 

20 Q. (BY MR. BEASLEY) You don't understand what 

21 training is? 

22 MS. GARCIA: Form. 

23 A. I do know what training is. 

24 Q. (BY MR. BEASLEY) Does DFW SIM offer any training? 

25 A. In a broad sense, absolutely. 
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1 that question. It's harassing.

2

3

A.

Q.

I've answered your questions honestly.

(BY MR. BEASLEY) What was the summer social that

4 you attended in July?

5 A. We went to a game at Rough Riders, for the Rough

6 Riders out at the -- it used to be called Dr. Pepper

7 Ballpark. I'm not sure what it is anymore. It may have

8 changed sponsorships.

9 Q. Is there any education provided by DFW SIM to

10 members?

11 MS. GARCIA: Form.

12 A. That's a very broad question. I can't answer

13 that question in its current form. It's too broad. You

14 have to ask me a more specific question.

15 Q. (BY MR. BEASLEY) Do you know of any training that

16 is provided by DFW 81M for members?

17

18 A.

MS. GARCIA: Form.

You have to be more -- I don't understand what

19 you mean by that.

20 Q. (BY MR. BEASLEY) You don't understand what

21 training is?

22 MS. GARCIA: Form.

23

24

25

A.

Q.

A.

I do know what training is.

(BY MR. BEASLEY) Does DFW SIM offer any training?

In a broad sense, absolutely.
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What were some training events that were offered 

2 by DFW SIM in 2016? 

3 A. I don't recall specifically. 

4 Q. You mentioned that you did not join for the 

5 speakers? 

6 A. That was really just a joke, Peter. 

7 Q. You weren't being honest? 

8 MS. GARCIA: Form. 

9 A. I'm always honest, Peter. Do you know what a 

10 joke is? Are you aware of what a joke is? 

11 Q. (BY MR. BEASLEY) So you did -- did you or did you 

12 not join for the speakers? 

13 A. I joined for the people. That was what I 

14 answered before and I can answer it again, but I can tell 

15 you my answer is going to be the same. 

16 Q. You said you did not join because of the 

17 speakers. That's what you said. 

18 MS. GARCIA: Form. 

19 A. I also said I joined because of the people. 

20 Q. (BY MR. BEASLEY) So you did not join because of 

21 the speakers? 

22 A. That was a joke, Peter. 

23 Q. That was not true? 

24 MS. GARCIA: Form. 

25 A. Do you know what a joke is? 
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What were some training events that were offered

2 by DFW SIM in 2016?

3

4

A.

Q.

I don't recall specifically.

You mentioned that you did not join for the

5 speakers?

6

7

8

9

A.

Q.

A.

That was really just a joke, Peter.

You weren't being honest?

MS. GARCIA: Form.

I'm always honest, Peter. Do you know what a

10 joke is? Are you aware of what a joke is?

11 Q. (BY MR. BEASLEY) So you did -- did you or did you

12 not join for the speakers?

13 A. I joined for the people. That was what I

14 answered before and I can answer it again, but I can tell

15 you my answer is going to be the same.

16 Q. You said you did not join because of the

17 speakers. That's what you said.

18

19

20

A.

Q.

MS. GARCIA: Form.

I also said I joined because of the people.

(BY MR. BEASLEY) So you did not join because of

21 the speakers?

22

23

24

25

A.

Q.

A.

That was a joke, Peter.

That was not true?

MS. GARCIA: Form.

Do you know what a joke is?
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MS. GARCIA: You can't ask questions. 

Q. (BY MR. BEASLEY) So DFW SIM offers speakers as a 

program or a benefit of membership; is that correct? 

A. We have some months. Not all months, but some 

months we have meetings on the first Monday of the month, 

and that's held at the Omni off of Luna Road off of 635, and 

at those meetings, we generally start with a happy hour, and 

8 after that, we head in to have dinner. We start dinner, and 

9 then we typically have announcements, and then after 

10 announcements, we might have a speaker or a panel present 

11 information to the group. 

12 Q. And the speakers are not very good? Is that what 

13 you said earlier? 

14 A. 

15 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 speakers? 

24 A. 

No. I didn't say that, Peter. 

MS. GARCIA: Objection, form. 

(BY MR. BEASLEY) Do you enjoy the speakers? 

I love the speakers. 

Is that a joke? 

No. 

Do you learn from the speakers? 

Typically, yes. Not always. 

So would you say you get any training from the 

I don't consider that training, except for in the 

25 broadest senses, which is the context you asked me in. So 
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1

2 Q.

MS. GARCIA: You can't ask questions.

(BY MR. BEASLEY) So DFW SIM offers speakers as a

3 program or a benefit of membership; is that correct?

4 A. We have some months. Not all months, but some

5

6

7

months we have meetings on the first Monday of the month,

and that's held at the Omni off of Luna Road off of 635, and

at those meetings, we generally start with a happy hour, and

8 after that, we head in to have dinner. We start dinner, and

9 then we typically have announcements, and then after

10 announcements, we might have a speaker or a panel present

11 information to the group.

12 Q. And the speakers are not very good? Is that what

13 you said earlier?

14

15

16

17

18

19

20

21

22

A.

Q.

A.

Q.

A.

Q.

A.

Q.

No. I didn't say that, Peter.

MS. GARCIA: Objection, form.

(BY MR. BEASLEY) Do you enjoy the speakers?

I love the speakers.

Is that a joke?

No.

Do you learn from the speakers?

Typically, yes. Not always.

So would you say you get any training from the

23 speakers?

24 A. I don't consider that training, except for in the

25 broadest senses, which is the context you asked me in. So
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1 is it training in a formal, specific sense? No. I would 

2 not say that. But is it training from the standpoint of, 

3 you might learn something that you can use in your 

4 day-to-day life, whether that be personal or professional, 

s then, yes, that is training, if that's how you define it. 

6 Q. 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 by DFW SIM, 

20 

21 A. 

22 Q. 

23 benefit or 

24 A •. 

25 members. 

Great. Do you define that as training? 

I already said only in the broadest sense, yes. 

Okay. 

Specifically, it is not training. 

You mentioned RLF. What is that? 

The regional leadership forum. 

What is that? 

It's a program, training program. 

It's a training program? 

Uh-huh. 

Do you regard that as training? 

Yes. That actually is specifically training. 

Okay. So you have identified training is offered 

correct? 

MS. GARCIA: Form. 

We've established that, I believe, yes. 

(BY MR. BEASLEY) And the holiday party is a 

a program that's offered by SIM; is that correct? 

It's a social event that's offered to its 
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1 is it training in a formal, specific sense? No. I would

2 not say that. But is it training from the standpoint of,

3 you might learn something that you can use in your

4 day-to-day life, whether that be personal or professional,

5 then, yes, that is training, if that's how you define it.

6

7

8

9

10

11

12

13

14

15

16

17

18

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Great. Do you define that as training?

I already said only in the broadest sense, yes.

Okay.

Specifically, it is not training.

You mentioned RLF. What is that?

The regional leadership forum.

What is that?

It's a program, training program.

It's a training program?

Uh-huh.

Do you regard that as training?

Yes. That actually is specifically training.

Okay. So you have identified training is offered

19

20

21

22

23

by DFW SIM, correct?

MS. GARCIA: Form.

A. We've established that, I believe, yes.

Q. (BY MR. BEASLEY) And the holiday party is a

benefit or a program that's offered by SIM; is that correct?

24 A •. It's a social event that's offered to its

25 members.
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1 Q. Are there other social events offered? 

2 A. Yes. We've already discussed some of them, like 

3 the SIM summer social. 

4 Q. And the golf tournament, would you call that a 

5 social event? 

6 A. Primarily. I would say it has a heavier focus on 

7 networking, but it's certainly of a social nature. 

8 Q. Is the -- are these programs and events 

9 exclusive? 

10 A. I don't know what you mean by exclusive. 

11 MS. GARCIA: Form. 

12 Q. (BY MR. BEASLEY) Do you know what the word means, 

13 exclusive? 

14 MS. GARCIA: Form. 

15 A. I do know what the word means. 

16 Q. (BY MR. BEASLEY) So can anyone attend the SIM 

17 events? 

18 A. That depends on the event. 

19 Q. The dinner meetings, can anyone attend? 

20 A. Can anyone attend? Well, you can attend if 

21 you're a member. You can also be invited to attend as a 

22 guest. 

23 Q. So a guest that's invited, they're all allowed to 

24 attend? Is that what you're saying? 

25 A. All guests? 
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1

2

Q.

A.

Are there other social events offered?

Yes. We've already discussed some of them, like

3 the SIM summer social.

4 Q. And the golf tournament, would you call that a

5 social event?

6 A. Primarily. I would say it has a heavier focus on

7 networking, but it's certainly of a social nature.

8 Q. Is the -- are these programs and events

9 exclusive?

10

11

12

A.

Q.

I don't know what you mean by exclusive.

MS. GARCIA: Form.

(BY MR. BEASLEY) Do you know what the word means,

13 exclusive?

14 MS. GARCIA: Form.

15

16

A.

Q.

I do know what the word means.

(BY MR. BEASLEY) So can anyone attend the SIM

17 events?

18

19

20

A.

Q.

A.

That depends on the event.

The dinner meetings, can anyone attend?

Can anyone attend? Well, you can attend if

21 you're a member. You can also be invited to attend as a

22 guest.

23 Q. SO a guest that's invited, they're all allowed to

24 attend? Is that what you're saying?

25 A. All guests?
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Yes. 

The -- there is a vetting process for guests. 

They have to be approved? 

Correct. That's what vetting means. 

So does that mean that not just anyone can attend 

6 a SIM event? 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 

12 A. 

13 Q. 

14 A. 

Members or members' guests can attend. 

Does that make it exclusive? 

I don't know what you mean by exclusive. 

Do you understand the word exclusive? 

MS. GARCIA: Form. 

I do. 

(BY MR. BEASLEY) So does it exclude anybody? 

Does it exclude anyone? You have to be either 

15 approved as a guest or a member to be able to attend our 

16 meetings. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

So you don't understand that as being -

That's very clear. 

You don't understand that to be exclusive then? 

I don't know what you mean by exclusive. 

I'm asking you 

I'm giving you a very specific definition of who 

23 is allowed in. 

24 Q. Do you understand what exclusive is? 

25 MS. GARCIA: Form. 
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1

2

3

4

5

Q.

A.

Q.

A.

Q.

Yes.

The -- there is a vetting process for guests.

They have to be approved?

Correct. That's what vetting means.

So does that mean that not just anyone can attend

6 a S1M event?

7

8

9

10

11

12

13

14

A.

Q.

A.

Q.

A.

Q.

A.

Members or members' guests can attend.

Does that make it exclusive?

I don't know what you mean by exclusive.

Do you understand the word exclusive?

MS. GARCIA: Form.

I do.

(BY MR. BEASLEY) So does it exclude anybody?

Does it exclude anyone? You have to be either

15 approved as a guest or a member to be able to attend our

16 meetings.

17

18

19

20

21

22

Q.

A.

Q.

A.

Q.

A.

So you don't understand that as being -

That's very clear.

You don't understand that to be exclusive then?

I don't know what you mean by exclusive.

I'm asking you

I'm giving you a very specific definition of who

23 is allowed in.

24

25

Q. Do you understand what exclusive is?

MS. GARCIA: Form.
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1 A. Yes. 

2 Q. (BY MR. BEASLEY) And do you feel that the dinner 

3 events are exclusive? 

4 A. You know, in my -- I wouldn't really call it 

5 exclusive, in my opinion, no. 

6 Q. What would you call it then? 

7 A. I would say they're members for meetings and 

8 their guests -- they're meetings for members and their 

9 guests. 

10 Q. Would you say that DFW SIM is a premiere 

11 organization? 

12 A. I've already said I think it's the best 

13 organization of its type in the metroplex. 

14 Q. When you say of its type, what do you mean by 

15 that? 

16 A. Specifically directed at executive level CIO 

17 practitioners. 

18 Q. Are there other organizations that direct 

19 themselves for CIO practitioners? 

20 A. That direct themselves? I don't understand what 

21 you mean by that. 

22 Q. That's what you said. You said it's the best of 

23 its type, and I asked --

24 A. I didn't use the word direct. I don't understand 

25 what you mean by the word direct. 
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1

2

A.

Q.

Yes.

(BY MR. BEASLEY) And do you feel that the dinner

3 events are exclusive?

4 A. You know, in my -- I wouldn't really call it

5 exclusive, in my opinion, no.

6

7

Q.

A.

What would you call it then?

I would say they're members for meetings and

8

9

their guests -- they're meetings for members and their

guests.

10 Q. Would you say that DFW SIM is a premiere

11 organization?

12 A. I've already said I think it's the best

13 organization of its type in the metroplex.

14 Q. When you say of its type, what do you mean by

15 that?

16 A. Specifically directed at executive level CIa

17 practitioners.

18 Q. Are there other organizations that direct

19 themselves for CIa practitioners?

20 A. That direct themselves? I don't understand what

21 you mean by that.

22 Q. That's what you said. You said it's the best of

23 its type, and I asked --

24 A. I didn't use the word direct. I don't understand

25 what you mean by the word direct.
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1 MS. GARCIA: Let him finish. 

2 Q. (BY MR. BEASLEY) I believe you said that SIM is 

3 the best of its type, correct? 

4 

5 

6 

A. 

Q. 

A. 

I think that's what I said, yes. 

So what do you mean by its type? 

I believe I've already answered this, but a 

7 networking organization for top level IT executives. 

8 Q. And are there other organizations for top level 

9 IT organizations in the Dallas area? 

10 MS. GARCIA: Form. 

11 A. I don't know what you mean by organizations. 

12 Q. (BY MR. BEASLEY) Are there other similar 

13 organizations like DFW SIM in the Dallas/Fort Worth area? 

14 A. I don't think we really have a peer. 

15 Q. No peer? 

16 A. But there are other organizations that eros can 

17 join. 

18 Q. Do you believe that members have access to 

19 members that they would not have access to otherwise? 

20 A. I don't even know what that means. 

21 MS. GARCIA: Form. 

22 Q. (BY MR. BEASLEY) Would you say it's a privilege 

23 to be in SIM? 

24 MS. GARCIA: Form. 

25 A. Would I say it's a privilege? It's not the first 
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1

2 Q.

MS. GARCIA: Let him finish.

(BY MR. BEASLEY) I believe you said that SIM is

3 the best of its type, correct?

4

5

6

A.

Q.

A.

I think that's what I said, yes.

So what do you mean by its type?

I believe I've already answered this, but a

7 networking organization for top level IT executives.

8 Q. And are there other organizations for top level

9 IT organizations in the Dallas area?

10

11

12

A.

Q.

MS. GARCIA: Form.

I don't know what you mean by organizations.

(BY MR. BEASLEY) Are there other similar

13 organizations like DFW SIM in the Dallas/Fort Worth area?

14

15

16

A.

Q.

A.

I don't think we really have a peer.

No peer?

But there are other organizations that CIOs can

17 join.

18 Q. Do you believe that members have access to

19 members that they would not have access to otherwise?

20

21

22

A.

Q.

I don't even know what that means.

MS. GARCIA: Form.

(BY MR. BEASLEY) Would you say it's a privilege

23 to be in SIM?

24 MS. GARCIA: Form.

25 A. Would I say it's a privilege? It's not the first
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1 word that comes to mind. I find it valuable to be in SIM. 

2 Q. 

3 privilege? 

4 

5 A. 

6 Q. 

7 means? 

8 A. 

9 

10 Q. 

(BY MR. BEASLEY) But you don't think it's a 

MS. GARCIA: Form. 

I don't know what you mean by privilege. 

(BY MR. BEASLEY) Do you know what privilege 

I do. 

MS. GARCIA: Form. 

(BY MR. BEASLEY) So do you believe that SIM is or 

11 is not a privilege organization? 

12 MS. GARCIA: Form. 

13 A. I think I've answered the· question. I wouldn't 

14 privilege is not the first word that comes to mind. The 

15 first word that comes to mind for me is valuable. 

16 Q. (BY MR. BEASLEY) Is it a privilege to serve on 

17 the board? 

18 MS. GARCIA: Form. 

19 A. Privilege is not the first word that comes to 

20 mind. 

21 Q. (BY MR. BEASLEY) Is there a first word that comes 

22 to mind to serve on the board? 

23 A. Servant. 

24 Q. Is there any honor in serving on the board? 

25 MS. GARCIA: Form. 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  98

NELLSON BURNS, JULY 29, 2016

Page 63

1 word that comes to mind. I find it valuable to be in SIM.

2 Q. (BY MR. BEASLEY) But you don't think it's a

3 privilege?

4 MS. GARCIA: Form.

5

6

A.

Q.

I don't know what you mean by privilege.

(BY MR. BEASLEY) Do you know what privilege

7 means?

8

9

10

A.

Q.

I do.

MS. GARCIA: Form.

(BY MR. BEASLEY) So do you believe that SIM is or

11 is not a privilege organization?

12

13 A.

MS. GARCIA: Form.

I think I've answered the' question. I wouldn't

14 privilege is not the first word that comes to mind. The

15 first word that comes to mind for me is valuable.

16 Q. (BY MR. BEASLEY) Is it a privilege to serve on

17 the board?

18 MS. GARCIA: Form.

19 A. Privilege is not the first word that comes to

20 mind.

21 Q. (BY MR. BEASLEY) Is there a first word that comes

22 to mind to serve on the board?

23

24

25

A.

Q.

Servant.

Is there any honor in serving on the board?

MS. GARCIA: Form.
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1 A. I don't know what you mean by honor. 

2 Q. (BY MR. BEASLEY) Do you feel honored by serving 

3 on the board? 

4 A. Peter, I think our definitions of honor probably 

5 vary dramatically. I find it to be a call to duty. 

6 Q. Call to duty? You don't feel any sense of honor 

7 in being on the board? 

8 MS. GARCIA: Form. 

9 A. Any sense of honor? 

10 Q. (BY MR. BEASLEY) Yes. 

11 A. What do you mean by that? 

12 Q. So people that serve in the military, sometimes 

13 they feel honored to serve for their country. So do you 

14 have any sense of honor? 

15 A. 

16 Q. 

17 Do you --

18 A. 

19 Q. 

20 A. 

I never served in the military. 

I'm trying to help you understand the word honor. 

I know what the word honor means. 

Do you feel any honor then in being on the board? 

Do I feel honor? I'm not sure I understand your 

21 question. Am I honored to be on the board? 

22 Q. Yes. Yes. 

23 A. I think that people who have the ability to have 

24 influence have a responsibility to use that influence in a 

25 positive way, and that's why I'm on the board, because I 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851 c561 d-1832-4a67 -8324-abc8c175b903 

Tab F
APP.  99

NELLSON BURNS, JULY 29, 2016

Page 64

1

2

A.

Q.

I don't know what you mean by honor.

(BY MR. BEASLEY) Do you feel honored by serving

3 on the board?

4 A. Peter, I think our definitions of honor probably

5 vary dramatically. I find it to be a call to duty.

6 Q. Call to duty? You don't feel any sense of honor

7 in being on the board?

8

9

10

11

12

A.

Q.

A.

Q.

MS. GARCIA: Form.

Any sense of honor?

(BY MR. BEASLEY) Yes.

What do you mean by that?

So people that serve in the military, sometimes

13 they feel honored to serve for their country. So do you

14 have any sense of honor?

15

16

A.

Q.

I never served in the military.

I'm trying to help you understand the word honor.

17 Do you --

18

19

20

A.

Q.

A.

I know what the word honor means.

Do you feel any honor then in being on the board?

Do I feel honor? I'm not sure I understand your

21 question. Am I honored to be on the board?

22

23

Q.

A.

Yes. Yes.

I think that people who have the ability to have

24 influence have a responsibility to use that influence in a

25 positive way, and that's why I'm on the board, because I
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1 wanted to use my influence to help others. 

2 Q. Do you have any sense of honor being in SIM? 

3 MS. GARCIA: Object, form. 

4 A. I thought you asked that question already. 

5 Q. (BY MR. BEASLEY) I asked about the board. Just 

6 being a member of SIM? 

7 A. But you asked -- okay. You asked me another 

B question very similar, right, about what's the first word 

9 that comes to mind about being a member? 

10 Q. Okay. I'm asking, do you have a sense of honor 

11 in being a member of SIM? 

12 MS. GARCIA: Form. 

13 A. I don't know what you mean by honor in this 

14 context. 

15 Q. (BY MR. BEASLEY) Do you -- I'm asking about what 

16 you feel ·about being in SIM. Do you have a sense of honor? 

17 MS. GARCIA: Form. 

18 A. Again, honor is not really the first word that 

19 comes to mind when I think about membership. 

20 Q. (BY MR. BEASLEY) Okay. Do the members of the 

21 board get paid? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No. 

So they're volunteers? 

That is true. 

Do they have some obligation to serve? 
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1 wanted to use my influence to help others.

2

3

4

5

Q.

A.

Q.

Do you have any sense of honor being in SIM?

MS. GARCIA: Object, form.

I thought you asked that question already.

(BY MR. BEASLEY) I asked about the board. Just

6 being a member of SIM?

7 A. But you asked -- okay. You asked me another

8 question very similar, right, about what's the first word

9 that comes to mind about being a member?

10 Q. Okay. I'm asking, do you have a sense of honor

11 in being a member of SIM?

12

13 A.

MS. GARCIA: Form.

I don't know what you mean by honor in this

14 context.

15 Q. (BY MR. BEASLEY) Do you -- I'm asking about what

16 you feel "about being in SIM. Do you have a sense of honor?

17 MS. GARCIA: Form.

18 A. Again, honor is not really the first word that

19 comes to mind when I think about membership.

20 Q. (BY MR. BEASLEY) Okay. Do the members of the

21 board get paid?

22

23

24

25

A.

Q.

A.

Q.

No.

So they're volunteers?

That is true.

Do they have some obligation to serve?
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1 MS. GARCIA: Form. 

2 A. Do they have an obligation? 

3 Q. (BY MR. BEASLEY) Yes. 

4 A. I believe I just worded it as we have a duty to 

5 serve others is how I would say it. 

6 Q. Well, is there an agreement that board members 

7 sign that they take on obligations? 

8 MS. GARCIA: Form. 

9 A. I don't recall specifically. I sign a lot of 

10 documents. I know some point I've signed documents for SIM. 

11 I don't recall which specific documents those were. 

12 Q. (BY MR. BEASLEY) You'll be the president next 

13 year; is that correct? 

14 A. Correct. 

15 Q. And do you know that there is an annual board 

16 agreement for board members? 

17 A. There is an annual board agreement. I believe 

18 I've signed one of those in the past. 

19 Q. 

20 agreement? 

21 A. 

22 the past. 

23 Q. 

24 A. 

25 Q. 

You do or do not know that there's an annual 

I'm aware that I've signed such an agreement in 

Did you sign one for this year? 

I don't recall specifically. 

Okay. And you don't know if it's a requirement 
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1

2

3

4

A.

Q.

A.

MS. GARCIA: Form.

Do they have an obligation?

(BY MR. BEASLEY) Yes.

I believe I just worded it as we have a duty to

5 serve others is how I would say it.

6 Q. Well, is there an agreement that board members

7 sign that they take on obligations?

8

9 A.

MS. GARCIA: Form.

I don't recall specifically. I sign a lot of

10 documents. I know some point I've signed documents for SIM.

11 I don't recall which specific documents those were.

12 Q. (BY MR. BEASLEY) You'll be the president next

13 year; is that correct?

14

15

A.

Q.

Correct.

And do you know that there is an annual board

16 agreement for board members?

17 A. There is an annual board agreement. I believe

18 I've signed one of those in the past.

19 Q. You do or do not know that there's an annual

20 agreement?

21 A. I'm aware that I've signed such an agreement in

22 the past.

23

24

25

Q.

A.

Q.

Did you sign one for this year?

I don't recall specifically.

Okay. And you don't know if it's a requirement
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1 for all board members to sign those on an annual basis? 

2 A. What do you mean by requirement? 

3 Q. To serve on the board, is there a requirement for 

4 board members to sign an annual agreement? 

5 A. I'm asking you what the def -- what you mean by 

6 requirement. I'm not asking you to repeat the question. 

7 What do you mean by requirement? 

8 Q. As an obligation to serve on the board, is there 

9 an agreement that you must sign? 

10 MS. GARCIA: Form. 

11 A. Must, no. Must, I don't really know. I mean, 

12 must, what do you mean by must? If must means if you don't 

13 sign it, will you get kicked out? I'm not aware of any time 

14 where that's happened. Must, if you mean we try to 

15 encourage people to do it and we might follow up on it, 

16 then, yes, we do that. 

17 Q. (BY MR. BEASLEY) But you don't believe that 

18 there's an actual obligation to serve on the board to sign 
-

19 an agreement? 

20 MS. GARCIA: Form. 

21 A. I don't know what you mean by obligation. I feel 

22 like I've answered the question. 

23 Q. (BY MR. BEASLEY) What types of members are 

24 allowed to join the chapter? 

25 MS. GARCIA: Form. 
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1 for all board members to sign those on an annual basis?

2

3

A.

Q.

What do you mean by requirement?

To serve on the board, is there a requirement for

4 board members to sign an annual agreement?

5 A. I'm asking you what the def -- what you mean by

6 requirement. I'm not asking you to repeat the question.

7 What do you mean by requirement?

8 Q. As an obligation to serve on the board, is there

9 an agreement that you must sign?

10

11 A.

MS. GARCIA: Form.

Must, no. Must, I don't really know. I mean,

12 must, what do you mean by must? If must means if you don't

13 sign it, will you get kicked out? I'm not aware of any time

14 where that's happened. Must, if you mean we try to

15 encourage people to do it and we might follow up on it,

16 then, yes, we do that.

17 Q. (BY MR. BEASLEY) But you don't believe that

18 there's an actual obligation to serve on the board to sign
-

19 an agreement?

20 MS. GARCIA: Form.

21 A. I don't know what you mean by obligation. I feel

22 like I've answered the question.

23 Q. (BY MR. BEASLEY) What types of members are

24 allowed to join the chapter?

25 MS. GARCIA: Form.
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1 A. We have a variety of categories. 

2 Q. (BY MR. BEASLEY) Do you know what any of them 

3 are? 

4 A. Practitioner, business leader. There's one -- I 

5 never remember the names specifically, but it's either 

6 vendors or consultants, and then we have fellows. We have 

7 RLF-ers. Those are the ones I can recall off the top of my 

8 head. 

9 Q. Are there also chapter advisors? 

10 A. You know, I don't know what you mean by chapter 

11 advisors. We have members in a group called the -- they're 

12 all executive placement professionals, right? So maybe we 

13 call those advisors. 

14 Q. Had you volunteered to serve in the organization 

15 before you were a member? 

16 A. I don't know what you mean by that. 

17 Q. Did you perform a role on a committee before you 

18 joined the organization? 

19 A. No, I did not. 

20 Q. So what positions have you held within SIM? 

21 A. Let's see. I've held a position as a general 

22 member in the practitioner CIO category. I've been a member 

23 of the board as a member at large, when I first joined the 

24 board. I don't recall exactly how long, but that lasted 

25 probably for a couple of years, and I took over -- or maybe 
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1

2

3 are?

4

A.

Q.

A.

We have a variety of categories.

(BY MR. BEASLEY) Do you know what any of them

Practitioner, business leader. There's one -- I

5 never remember the names specifically, but it's either

6 vendors or consultants, and then we have fellows. We have

7 RLF-ers. Those are the ones I can recall off the top of my

8 head.

9 Q. Are there also chapter advisors?

10 A. You know, I don't know what you mean by chapter

11 advisors. We have members in a group called the -- they're

12 all executive placement professionals, right? So maybe we

13 call those advisors.

14 Q. Had you volunteered to serve in the organization

15 before you were a member?

16

17

A.

Q.

I don't know what you mean by that.

Did you perform a role on a committee before you

18 joined the organization?

19

20

21

A.

Q.

A.

No, I did not.

So what positions have you held within SIM?

Let's see. I've held a position as a general

22 member in the practitioner CIa category. I've been a member

23 of the board as a member at large, when I first joined the

24 board. I don't recall exactly how long, but that lasted

25 probably for a couple of years, and I took over -- or maybe
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1 a year . I took over as the chair o f market ing , the 

2 marketing committee , and I did that unt i l 2015 , when I 

3 started as t he vice c hair or v ice president . 

4 Q . So I believe you said you joined SIM in 2009 ; i s 

5 that correct? 

6 A. I said it was around that time frame. 

7 Q . How l ong were you a member before you were o n the 

8 board? 

9 A. I don ' t recall specifically . 

10 Q . Years , do you think? 

11 A. I don ' t think it was that l o ng , Peter . 

12 Q . Let ' s go backwards then . So this is 20 16 , a nd 

13 you are currently the vice p resident , right ? 

14 A. Uh - huh . 

15 Q . Thi s is your fir st or second yea r as vice 

16 president? 

1 7 A. Second year . 

18 Q . So 201 5 , you were v ice president? 

19 A. Correct . 

20 Q. And yo u wer e membersh i p chair before that? 

21 A . No . 

22 Q . Ma r keting chair before that ; is that correct? 

23 A. Correct . 

2 4 Q . So that would have been 20 1 4? 

25 A. I was in 2014 , yes . That ' s what I was in 20 1 4 . 
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1 a year. I took over as the chair of marketing, the

2 marketing committee, and I did that until 2015, when I

3 started as the vice chair or vice president.

4 Q. So I believe you said you joined S1M in 2009; is

5 that correct?

6

7

A.

Q.

I said it was around that time frame.

How long were you a member before you were on the

8 board?

9

10

11

12

A.

Q.

A.

Q.

I don't recall specifically.

Years, do you think?

I don't think it was that long, Peter.

Let's go backwards then. So this is 2016, and

13 you are currently the vice president, right?

14

15

A.

Q.

Uh-huh.

This is your first or second year as vice

16 president?

17

18

19

20

21

22

23

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Second year.

So 2015, you were vice president?

Correct.

And you were membership chair before that?

No.

Marketing chair before that; is that correct?

Correct.

So that would have been 2014?

I was in 2014, yes. That's what I was in 2014.
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And do you believe you were doing that role for 

2 how long? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I don't recall specifically. It was around three 

or four years. 

two. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

And you were a member at large, you said, first? 

A member of the board, member at large. 

How long were you a member at large? 

I don't recall specifically. It was a year or 

Did you serve on a committee during that period? 

When I was a member at large? 

Yes, sir. 

Did I have any functions to perform? 

Yes. 

What do you mean by functions? 

Did you attend board meetings? 

Yes. 

Did you assist any committee work? 

Not that I recall. 

Did you help as the treasurer? 

No. 

Help as the secretary? 
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And do you believe you were doing that role for

2 how long?

3 A. I don't recall specifically. It was around three

Yes, sir.

Did you serve on a committee during that period?

When I was a member at large?

Q.

A.

Q.

A.

two.

Q.

A.

Q.

A.

Q.

or four years.

And you were a member at large, you said, first?

A member of the board, member at large.

How long were you a member at large?

I don't recall specifically. It was a year or8

4

9

6

5

7

11

10

12

17

18

19

20

21

22

23

24

25

A. Did I have any functions to perform?

Q. Yes.

A. What do you mean by functions?

Q. Did you attend board meetings?

A. Yes.

Q. Did you assist any committee work?

A. Not that I recall.

Q. Did you help as the treasurer?

A. No.

Q. Help as the secretary?
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1 A. No. 

2 Q. Did you have any special projects when you were a 

3 member at large? 

4 A. I don't really remember. The first projects I 

s remember sinking my teeth into were marketing related. 

6 

7 

8 

Q. 

A. 

Q. 

That was still while you were a member at large? 

I don't recall specifically. 

So when you say that was the first thing you 

9 remember sticking your hands in or getting involved in, it 

10 could have been either as a marketing chair or as a member 

11 Is that what you're saying? at large? 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

Yeah. I said sinking my teeth into, but, yes. 

Is there a general tenure for a committee chair? 

Now there is. 

What is that? 

What is the tenure? 

Yes, sir. 

A. 18 What is the length of time? 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

You say that is now. Since when? 

What is now? 
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1

2

A.

Q.

No.

Did you have any special projects when you were a

3 member at large?

4 A. I don't really remember. The first projects I

5 remember sinking my teeth into were marketing related.

6

7

8

12

13

14

15

16

17

24

25

Q.

A.

Q.

at large?

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

That was still while you were a member at large?

I don't recall specifically.

So when you say that was the first thing you

Yeah. I said sinking my teeth into, but, yes.

Is there a general tenure for a committee chair?

Now there is.

What is that?

What is the tenure?

Yes, sir.

You say that is now. Since when?

What is now?
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1 Q. You said this is a recently new guideline? 

2 A. I didn't say that. 

3 Q. You said -- I asked what is the tenure for a 

4 chair, and you said two years, correct? 

5 A. I said our guideline is two years. 

6 Q. Has it always been two years? 

7 A. Not that I -- no, I don't think it has. 

8 Q. Did it change to be two years? 

9 A. At some point. 

10 Q. Do you know when that point was? 

11 A. No. 

12 Q. Was it recently? 

13 A. It was some point during my tenure as a board 

14 member, so that narrows it down for you a little bit. 

15 Q. Well, that's been seven years, hasn't it? 

16 A. Time flies. 

17 Q. Do you know how long you've been on the board? 

18 A. I believe I've answered that question for you. 

19 Q. So did that change this year? 

20 A. Did what change this year? 

21 Q. The guideline tenure for a chair? 

22 A. Not that I know of. 

23 Q. Okay. Do you know what the tenure is for a vice 

24 president? 

25 A. Yes. 
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1

2

3

Q.

A.

Q.

You said this is a recently new guideline?

I didn't say that.

You said -- I asked what is the tenure for a

4 chair, and you said two years, correct?

5 A. I said our guideline is two years.

6 Q. Has it always been two years?

7 A. Not that I -- no, I don't think it has.

8 Q. Did it change to be two years?

9 A. At some point.

10 Q. Do you know when that point was?

11 A. No.

12 Q. Was it recently?

13 A. It was some point during my tenure as a board

14 member, so that narrows it down for you a little bit.

15 Q. Well, that's been seven years, hasn't it?

16 A. Time flies.

17 Q. Do you know how long you've been on the board?

18 A. I believe I've answered that question for you.

19 Q. SO did that change this year?

20 A. Did what change this year?

21 Q. The guideline tenure for a chair?

22 A. Not that I know of.

23 Q. Okay. Do you know what the tenure is for a vice

24 president?

25 A. Yes.
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1 Q. 

2 A. 

3 Q. 

4 A. 

5 Q. 

6 A. 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 
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In terms of length of time? 

Correct. 

Two years. 
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And for president, do you know of the tenure? 

Yes. 

What is that? 

In terms of length of time? 

Yes, sir. 

Two years. 

How about past president? Is there a tenure for 

12 that in length of time? 

13 A. Yes. 

14 Q. What is that? 

15 A. Two years. You missed a button there, Peter. 

16 Q. Do you know how the board operates and how they 

17 make decisions? 

18 MS. GARCIA: Form. 

19 A. That's a pretty broad question. Can you, please, 

20 be more specific? 

21 Q. (BY MR. BEASLEY) Sure. Does the board meet 

22 regularly? 

23 MS. GARCIA: Form. 

24 A. The board meets regularly and irregularly. 

25 Q. (BY MR. BEASLEY) So when does it meet regularly? 
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1

2

3

4

5

6

7

8

9

10

11

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

What is that?

In terms of length of time?

Correct.

Two years.

And for president, do you know of the tenure?

Yes.

What is that?

In terms of length of time?

Yes, sir.

Two years.

How about past president? Is there a tenure for

12 that in length of time?

13

14

15

16

A.

Q.

A.

Q.

Yes.

What is that?

Two years. You missed a button there, Peter.

Do you know how the board operates and how they

17 make decisions?

18 MS. GARCIA: Form.

19 A. That's a pretty broad question. Can you, please,

20 be more specific?

21 Q. (BY MR. BEASLEY) Sure. Does the board meet

22 regularly?

23 MS. GARCIA: Form.

24

25

A.

Q.

The board meets regularly and irregularly.

(BY MR. BEASLEY) So when does it meet regularly?

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d·1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 74 

1 A. Our regular meetings are before our chapter 

2 meetings. 

3 Q. And chapter meetings are, I believe you said, the 

4 first Monday of the month generally? 

5 A. For most, not all months. 

6 Q. And in those board meetings, are things decided? 

7 MS. GARCIA: Form. 

8 A. What do you mean by things? 

9 Q. (BY MR. BEASLEY) Do you make decisions in the 

10 board meetings? 

11 MS. GARCIA: Form. 

12 A. Do we? 

13 Q. (BY MR. BEASLEY) Does the board make decisions 

14 during the board meetings? 

15 MS. GARCIA: Form. 

16 A. If by make decisions you mean, do we approve 

17 membership or approve budgets that our chairs are held 

18 accountable to, by that kind of stuff, if that's what you 

19 mean, then, yes, we do that kind of stuff. 

20 Q. (BY MR. BEASLEY) Good. Do you vote on issues in 

21 the board meeting? 

22 A. We have votes. 

23 Q. Who votes? 

24 A. At the board meetings? 

25 Q. Yes. 
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1 A. Our regular meetings are before our chapter

2 meetings.

3 Q. And chapter meetings are, I believe you said, the

4 first Monday of the month generally?

5

6

7

8

9

A.

Q.

A.

Q.

For most, not all months.

And in those board meetings, are things decided?

MS. GARCIA: Form.

What do you mean by things?

(BY MR. BEASLEY) Do you make decisions in the

10 board meetings?

11 MS. GARCIA: Form.

12

13

A.

Q.

Do we?

(BY MR. BEASLEY) Does the board make decisions

14 during the board meetings?

15

16 A.

MS. GARCIA: Form.

If by make decisions you mean, do we approve

17 membership or approve budgets that our chairs are held

18 accountable to, by that kind of stuff, if that's what you

19 mean, then, yes, we do that kind of stuff.

20 Q. (BY MR. BEASLEY) Good. Do you vote on issues in

21

22

23

24

25

the board meeting?

A. We have votes.

Q. Who votes?

A. At the board meetings?

Q. Yes.
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3 A. 

4 Q. 
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It depends on what the vote would be, I think. 

Do you know of any requirement that some members 

5 vote and other do not vote? 

6 A. I don't understand what you mean by that. 

7 Q. You said it depends on the issue, some vote and 

8 some don't. 

9 A. I said it depends on the -- I don't think I said 

10 issue, but the situation or requirement. 

11 Q. Okay. So what would be a requirement when all 

12 members vote? 

13 MS. GARCIA: Form. 

14 A. What would be a requirement? 

15 Q. (BY MR. BEASLEY) What would be a situation when 

16 all members vote? 

17 A. You know, Peter, we can look at the bylaws. They 

18 define that pretty clearly. 

19 Q. Okay. You don't know? Is that what you're 

20 saying? 

21 MS. GARCIA: Form. 

22 A. No. That's not what I'm saying. 

23 Q. (BY MR. BEASLEY) Do you know at this time what 

24 some of those situations are when all members vote? 

25 A. If you want to ask me about specific questions, 
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1

2

3

4

A.

Q.

A.

Q.

Typically, the board members.

All of them?

It depends on what the vote would be, I think.

Do you know of any requirement that some members

5 vote and other do not vote?

6

7

A.

Q.

I don't understand what you mean by that.

You said it depends on the issue, some vote and

8 some don't.

9 A. I said it depends on the -- I don't think I said

10 issue, but the situation or requirement.

11 Q. Okay. So what would be a requirement when all

12 members vote?

13 MS. GARCIA: Form.

14

15

A.

Q.

What would be a requirement?

(BY MR. BEASLEY) What would be a situation when

16 all members vote?

17 A. You know, Peter, we can look at the bylaws. They

18 define that pretty clearly.

19 Q. Okay. You don't know? Is that what you're

20 saying?

21 MS. GARCIA: Form.

22

23

A.

Q.

No. That's not what I'm saying.

(BY MR. BEASLEY) Do you know at this time what

24 some of those situations are when all members vote?

25 A. If you want to ask me about specific questions,
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1 we can do that. If you want to -- let's look at the 

2 document and let's have a specific conversation. 

3 Q. You don't know that this point? 

4 MS. GARCIA: Form. 

5 A. I do. I know some cases. 

6 Q. (BY MR. BEASLEY) So what are some of those cases 

7 where all members of the board can vote? 

8 MS. GARCIA: Form. 

9 A. I would prefer to look at the specific bylaws, if 

10 I'm going to answer that question. 

11 Q. (BY MR. BEASLEY) That's fine. Are there officers 

12 of the board? 

13 A. Yes. 

14 Q. Do officers have specific duties? 

15 MS. GARCIA: Form. 

16 A. I don't know what you mean by specific. Every 

17 board member, every officer has a role to fill. 

18 Q. (BY MR. BEASLEY) Are there some actions that 

19 board -- that officers can do that non-officers cannot do? 

20 A. Yes. 

21 Q. What are those? 

22 A. I don't know all of them. 

23 Q. Do you know of any? 

24 A. Yes. 

25 Q. What are some? 
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1 we can do that. If you want to -- let's look at the

2 document and let's have a specific conversation.

3

4

5

6

Q.

A.

Q.

You don't know that this point?

MS. GARCIA: Form.

I do. I know some cases.

(BY MR. BEASLEY) So what are some of those cases

7 where all members of the board can vote?

8

9 A.

MS. GARCIA: Form.

I would prefer to look at the specific bylaws, if

10 I'm going to answer that question.

11 Q. (BY MR. BEASLEY) That's fine. Are there officers

12 of the board?

13

14

15

16

A.

Q.

A.

Yes.

Do officers have specific duties?

MS. GARCIA: Form.

I don't know what you mean by specific. Every

17 board member, every officer has a role to fill.

18 Q. (BY MR. BEASLEY) Are there some actions that

19 board -- that officers can do that non-officers cannot do?

20

21

22

23

24

25

A. Yes.

Q. What are those?

A. I don't know all of them.

Q. Do you know of any?

A. Yes.

Q. What are some?
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3 Q. 

4 A. 

5 Q. 

6 A. 

7 Q. 

8 A. 

it. 
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You cannot enter into a contract unless Janis or 

That's one of them. 

You or Janis? Is that true? 

At the current time. Maybe Larry, I believe. 

So the three of you, you believe? 

I think that's right. 

Has it always been that way? 

As far as I can tell, yeah. Absolutely. 

9 So your entire time that you've been on the Q. 

10 board, you believe that's been the rule, that only the 

11 president, president-elect, and perhaps the past president 

12 can sign contracts? Is that what you're saying? 

13 A. I think it's been crystal clear to me that when I 

14 was just the marketing chair, I had no authority to sign and 

15 enter SIM DFW into a legal-binding agreement. It was 

16 crystal clear. 

17 Q. How was that crystal clear to you? 

18 A. It was communicated to me in no uncertain terms, 

19 multiple times. 

20 Q. By who? 

21 A. I don't remember specifically. I can't remember 

22 which person. 

23 Q. Other board members? 

24 MS. GARCIA: Can you, please, allow him to 

25 finish? 
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2

3

4

5

6

7

8

13

A.

I sign it.

Q.

A.

Q.

A.

Q.

A.

Q.

A.
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You cannot enter into a contract unless Janis or

That's one of them.

You or Janis? Is that true?

At the current time. Maybe Larry, I believe.

So the three of you, you believe?

I think that's right.

Has it always been that way?

As far as I can tell, yeah. Absolutely.

I think it's been crystal clear to me that when I

14 was just the marketing chair, I had no authority to sign and

15 enter SIM DFW into a legal-binding agreement. It was

16 crystal clear.

17

18

Q.

A.

How was that crystal clear to you?

It was communicated to me in no uncertain terms,

19 multiple times.

20

21

Q.

A.

By who?

I don't remember specifically. I can't remember

22 which person.

23

24

Q. Other board members?

MS. GARCIA: Can you, please, allow him to

25 finish?
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1 MR. BEASLEY: Sure. 

2 A. Other board members. 

3 Q. (BY MR. BEASLEY) Do you remember anyone 

4 specifically? 

5 A. A lot of board members, Peter. 

6 Q. Do you remember any specific ones? 

7 A. John Cole, Debby Jowers, Phil Parker, Jay Reed, 

8 Janis O'Bryan, Debby Jowers, Mark Reynolds, Sally Trotter, 

9 Dott Autry (phonetic) . All those people mentioned that to 

10 me to my recollection. 

11 Q. Okay. Was there anything written that was given 

12 to you that told you that? 

13 A. I believe -- I don't really recall, Peter. It 

14 was a very clear expectation. Everybody understood it. 

15 Q. Do you know what everybody understood? 

16 MS. GARCIA: Objection, form. 

17 A. Do I know what everyone understood? 

18 Q. (BY MR. BEASLEY) Yes. 

19 A. I will say what I said again. To my knowledge, 

20 everyone on the board had a very clear understanding that if 

21 they were a committee chair, they were not to sign 

22 legally-binding contracts for SIM DFW. 

23 Q. Does DFW SIM operate under the Robert's Rules of 

24 Order? 

25 MS. GARCIA: Form. 
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1

2

3

A.

Q.

MR. BEASLEY: Sure.

Other board members.

(BY MR. BEASLEY) Do you remember anyone

4 specifically?

5

6

7

A.

Q.

A.

A lot of board members, Peter.

Do you remember any specific ones?

John Cole, Debby Jowers, Phil Parker, Jay Reed,

8 Janis O'Bryan, Debby Jowers, Mark Reynolds, Sally Trotter,

9 Dott Autry (phonetic). All those people mentioned that to

10 me to my recollection.

11 Q. Okay. Was there anything written that was given

12 to you that told you that?

13 A. I believe -- I don't really recall, Peter. It

14 was a very clear expectation. Everybody understood it.

15

16

17

18

19

Q.

A.

Q.

A.

Do you know what everybody understood?

MS. GARCIA: Objection, form.

Do I know what everyone understood?

(BY MR. BEASLEY) Yes.

I will say what I said again. To my knowledge,

20 everyone on the board had a very clear understanding that if

21 they were a committee chair, they were not to sign

22 legally-binding contracts for SIM DFW.

23 Q. Does DFW 81M operate under the Robert's Rules of

24 Order?

25 MS. GARCIA: Form.
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I don't know what you mean operate. I know that 

2 our bylaws and our procedures and our documentation would 

3 govern in any scenario, over any kind of set of guidelines 

4 from some third party. 

5 Q. (BY MR. BEASLEY) Do you know what Robert Rules of 

6 Order are? 

7 A. I'm aware of what Robert's Rules are, yes, and 

8 they're Robert's Rules, not Robert Rules. 

9 Q. Okay. 

10 A. It's apostrophe S. 

11 Q. Correct. Are those followed as a guideline in 

12 DFW SIM? 

13 MS. GARCIA: Form. 

14 A. You know, I have -- I've been involved in a lot 

15 of volunteer organizations, and my experience has been that 

16 to some level in all those organizations, there is --

17 particularly when voting, there is some level of adherence 

18 to the general principles, but I've never been in a board or 

19 volunteer organization that has ever stated that they were 

20 attempting to follow Robert's Rules or had official training 

21 or really tried to run their meetings based on that. 

22 Q. (BY MR. BEASLEY) You've not had any official 

23 training at DFW SIM? 

24 A. I did not say that. 

25 Q. Have you had any official training at DFW SIM on 
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I don't know what you mean operate. I know that

2 our bylaws and our procedures and our documentation would

3 govern in any scenario, over any kind of set of guidelines

4 from some third party.

5 Q. (BY MR. BEASLEY) Do you know what Robert Rules of

6 Order are?

7 A. I'm aware of what Robert's Rules are, yes, and

8 they're Robert's Rules, not Robert Rules.

9

10

11

Q.

A.

Q.

Okay.

It's apostrophe S.

Correct. Are those followed as a guideline in

12 DFW SIM?

13 MS. GARCIA: Form.

14 A. You know, I have -- I've been involved in a lot

15 of volunteer organizations, and my experience has been that

16 to some level in all those organizations, there is --

17 particularly when voting, there is some level of adherence

18 to the general principles, but I've never been in a board or

19 volunteer organization that has ever stated that they were

20 attempting to follow Robert's Rules or had official training

21 or really tried to run their meetings based on that.

22 Q. (BY MR. BEASLEY) You've not had any official

23 training at DFW 81M?

24

25

A.

Q.

I did not say that.

Have you had any official training at DFW 81M on
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1 Robert's Rules of order? 

2 A. No. 

3 Q. From DFW SIM, do you know of anyone who has been 

4 expelled from membership? 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

Yes. 

Who are they? 

You. 

Do you know of anybody else? 

Expelled, no. 

Have you heard of anyone else being expelled? 

I can't recall. I wouldn't -- I can't recall 

12 that I've heard anyone else has been expelled. 

13 Q. Okay. To the best of your knowledge, I'm the 

14 first person that you know of that was expelled? 

15 A. That is your honor. 

16 Q. Okay. Can a member be expelled for no reason? 

17 MS. GARCIA: Form. 

18 A. No. 

19 Q. (BY MR. BEASLEY) Can a member be removed from the 

20 board for no reason? 

21 MS. GARCIA: Form. 

22 A. No. 

23 Q. (BY MR. BEASLEY) How does someone obtain 

24 membership to DFW SIM? 

25 A. They apply. 
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1 Robert's Rules of order?

2

3

A.

Q.

No.

From DFW SIM, do you know of anyone who has been

4 expelled from membership?

5

6

7

8

9

10

11

A.

Q.

A.

Q.

A.

Q.

A.

Yes.

Who are they?

You.

Do you know of anybody else?

Expelled, no.

Have you heard of anyone else being expelled?

I can't recall. I wouldn't -- I can't recall

12 that I've heard anyone else has been expelled.

13 Q. Okay. To the best of your knowledge, I'm the

14 first person that you know of that was expelled?

15

16

17

18

19

A.

Q.

A.

Q.

That is your honor.

Okay. Can a member be expelled for no reason?

MS. GARCIA: Form.

No.

(BY MR. BEASLEY) Can a member be removed from the

20 board for no reason?

21

22

23

A.

Q.

MS. GARCIA: Form.

No.

(BY MR. BEASLEY) How does someone obtain

24 membership to DFW SIM?

25 A. They apply.
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1 Q. Then what happens? 

2 A. Then what happens after they click submit on the 

3 online application form? 

4 Q. What's the general membership process to obtain 

5 membership? Yes. 

6 A. So after a potential member submits their 

7 application for membership, it is reviewed by some number of 

8 members of the -- or volunteers on the membership committee, 

9 who then make recommendations to the board, and at this 

10 current time, that's part of a consent agenda. The 

11 recommendation typically happens first. Well, particularly 

12 for ones that there may be questions on via email, and 

13 there's approval by the board that way, in between some 

14 board meetings. It can also be approved at the board 

15 meeting actually itself. 

16 At that point in time, the member is notified 

17 that they are accepted pending payment. Once they pay, 

18 that's when we very clearly set expectations for all members 

19 about not selling to members and some other expectations 

20 including where the meetings are, logistics, what the attire 

21 is, stuff like that. 

22 Q. So who approves membership at this point? 

23 A. I think I've answered that question. The board 

24 members approve membership, either at the meeting in person 

25 or via email. 
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1

2

Q.

A.

Then what happens?

Then what happens after they click submit on the

3 online application form?

4 Q. What's the general membership process to obtain

5 membership? Yes.

6 A. So after a potential member submits their

7 application for membership, it is reviewed by some number of

8 members of the -- or volunteers on the membership committee,

9 who then make recommendations to the board, and at this

10 current time, that's part of a consent agenda. The

11 recommendation typically happens first. Well, particularly

12 for ones that there may be questions on via email, and

13 there's approval by the board that way, in between some

14 board meetings. It can also be approved at the board

15 meeting actually itself.

16 At that point in time, the member is notified

17 that they are accepted pending payment. Once they pay,

18 that's when we very clearly set expectations for all members

19 about not selling to members and some other expectations

20 including where the meetings are, logistics, what the attire

21 is, stuff like that.

22

23

Q.

A.

So who approves membership at this point?

I think I've answered that question. The board

24 members approve membership, either at the meeting in person

25 or via email.
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So the membership committee does not approve 

2 members. It's the board. Is that what you're saying? 

3 A. The board has the authority -- only the board has 

4 authority to approve members. 

5 

6 

7 

Q. 

A. 

Q. 

Are some people denied membership? 

Yes. 

Do you know of anybody in the last six months 

8 who's been denied membership? 

9 A. I don't remember specific names. There are a 

10 number of vendors that we just voted to decline membership 

11 to. 

12 Q. What are the grounds, typically, that someone is 

13 denied membership? 

14 A. They're not qualified to be a member. 

15 Q. What are the qualifications of the membership? 

16 A. That depends based on the category. 

17 Q. Is someone's employment status a membership 

18 criteria? 

19 A. It is one of the factors that we consider, both 

20 employment status and employment history. 

21 Q. What about their pay structure, whether they're a 

22 W2 or 1099? Is that a factor? 

23 A. I have never even heard that mentioned in a 

24 conversation about membership. 

25 Q. Do you allow members to join as an exception? 
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So the membership committee does not approve

2 members. It's the board. Is that what you're saying?

3 A. The board has the authority -- only the board has

4 authority to approve members.

5

6

7

Q.

A.

Q.

Are some people denied membership?

Yes.

Do you know of anybody in the last six months

8 who's been denied membership?

9 A. I don't remember specific names. There are a

10 number of vendors that we just voted to decline membership

11 to.

12 Q. What are the grounds, typically, that someone is

13 denied membership?

14

15

16

17

A.

Q.

A.

Q.

They're not qualified to be a member.

What are the qualifications of the membership?

That depends based on the category.

Is someone's employment status a membership

18 cri teria?

19 A. It is one of the factors that we consider, both

20 employment status and employment history.

21 Q. What about their pay structure, whether they're a

22 W2 or 1099? Is that a factor?

23 A. I have never even heard that mentioned in a

24 conversation about membership.

25 Q. Do you allow members to join as an exception?

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d-1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 83 

1 A. What do you mean by that? 

2 Q. An exception to the rules? They're not eligible, 

3 but you let them join anyways? 

4 A. Every member that we accept is eligible by virtue 

5 of the fact that the board accepts them. 

6 Q. Can board members challenge the admission of a 

7 new member? 

8 A. Absolutely. 

9 Q. Which board members can challenge? 

10 A. From a practical standpoint, it's been anybody on 

11 the board, Peter. 

12 Q. Do you remember a candidate named Lorenzo Hines? 

13 A. No. 

14 Q. Is there an annual renewal process to recertify 

15 members? 

16 A. Yes. 

17 Q. When did that process begin? 

18 A. There's actually, I would call it two processes. 

19 Well, it's a sub -- the recertification is a subprocess 

20 within the renewal. It started a few years ago. 

21 Q. I started that; isn't that correct? 

22 A. That is correct. 

23 Q. When you say there's two subparts, what are the 

24 two subparts? 

25 A. I corrected myself. I think the recertification 
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1

2

A.

Q.

What do you mean by that?

An exception to the rules? They're not eligible,

3 but you let them join anyways?

4 A. Every member that we accept is eligible by virtue

5 of the fact that the board accepts them.

6 Q. Can board members challenge the admission of a

7 new member?

8

9

10

A.

Q.

A.

Absolutely.

Which board members can challenge?

From a practical standpoint, it's been anybody on

11 the board, Peter.

12

13

14

Q.

A.

Q.

Do you remember a candidate named Lorenzo Hines?

No.

Is there an annual renewal process to recertify

15 members?

16

17

18

A.

Q.

A.

Yes.

When did that process begin?

There's actually, I would call it two processes.

19 Well, it's a sub -- the recertification is a subprocess

20 within the renewal. It started a few years ago.

21

22

23

Q.

A.

Q.

I started that; isn't that correct?

That is correct.

When you say there's two subparts, what are the

24 two subparts?

25 A. I corrected myself. I think the recertification
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1 process is a subprocess within the renewal process. That's 

2 what I said. 

3 Q. Okay. And the renewal process, what is the other 

4 part? 

5 A. I don't know. You tell me. 

6 Q. You don't know? 

7 A. I said I don't know. 

8 Q. Okay. The annual renewal, is that done at a 

9 board meeting, or does the board actually recertify members 

10 for membership? 

11 A. No. 

12 MS. GARCIA: Form. 

13 Q. (BY MR. BEASLEY) You don't believe the board does 

14 that? 

15 A. No. The board does not recertify. 

16 Q. No. Does the board recertify members for 

17 recertification? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

No. 

Does the membership committee do that? 

Yes. 

So that's the membership committee's decision? 

22 Is that what you're saying? 

23 MS. GARCIA: Form. 

24 A. No. 

25 Q. (BY MR. BEASLEY) Whose decision is it? 
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1 process is a subprocess within the renewal process. That's

2 what I said.

3 Q. Okay. And the renewal process, what is the other

4 part?

5

6

7

8

A.

Q.

A.

Q.

I don't know. You tell me.

You don't know?

I said I don't know.

Okay. The annual renewal, is that done at a

9 board meeting, or does the board actually recertify members

10 for membership?

11

12

13

A.

Q.

No.

MS. GARCIA: Form.

(BY MR. BEASLEY) You don't believe the board does

14 that?

15

16

A.

Q.

No. The board does not recertify.

No. Does the board recertify members for

17 recertification?

18

19

20

21

A.

Q.

A.

Q.

No.

Does the membership committee do that?

Yes.

So that's the membership committee's decision?

22 Is that what you're saying?

23

24

25

A.

Q.

MS. GARCIA: Form.

No.

(BY MR. BEASLEY) Whose decision is it?
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1 A. The board's. I believe I've answered that 

2 question a couple times. 

3 Q. So this year, 2016, members were recertified for 

4 annual membership; is that correct? 

5 A. Yes. 

6 MS. GARCIA: Form. 

7 Q. (BY MR. BEASLEY) And do you recall, and isn't it 

8 true that on March 7th, the March 7th board meeting, members 

9 were recertified for renewal? 

10 MS. GARCIA: Form. 

11 A. I don't recall specifically. There was -- I know 

12 that there was some conversation, possibly some action taken 

13 at the March 7th board meeting, but there were mu~tiple 

14 slates, so it spanned across multiple board meetings, Peter. 

15 Q. (BY MR. BEASLEY). I'll hand you a document here, 

16 and can you identify what that document is? 

17 A. SIM DFW board of directors meeting minutes, 

18 Monday, March 7th, 2016, at 4:00 p.m., at the Omni West 

19 Hotel, in the Trinity Ballroom. 

20 

21 

22 

23 Q. 

MS. GARCIA: You marking this as an exhibit? 

MR. BEASLEY: I'm not sure yet. 

MS. GARCIA: Okay. 

(BY MR. BEASLEY) Do you know whether or not you 

24 attended that board meeting? 

25 A. It says right here that I did. 
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1 A. The board's. I believe I've answered that

2 question a couple times.

3 Q. So this year, 2016, members were recertified for

4 annual membership; is that correct?

5

6

7

A.

Q.

Yes.

MS. GARCIA: Form.

(BY MR. BEASLEY) And do you recall, and isn't it

8 true that on March 7th, the March 7th board meeting, members

9 were recertified for renewal?

10

11 A.

MS. GARCIA: Form.

I don't recall specifically. There was -- I know

12 that there was some conversation, possibly some action taken

13 at the March 7th board meeting, but there were mu~tiple

14 slates, so it spanned across multiple board meetings, Peter.

15 Q. (BY MR. BEASLEY). I'll hand you a document here,

16 and can you identify what that document is?

17 A. SIM DFW board of directors meeting minutes,

18 Monday, March 7th, 2016, at 4:00 p.m., at the Omni West

19 Hotel, in the Trinity Ballroom.

20

21

22

23 Q.

MS. GARCIA: You marking this as an exhibit?

MR. BEASLEY: I'm not sure yet.

MS. GARCIA: Okay.

(BY MR. BEASLEY) Do you know whether or not you

24 attended that board meeting?

25 A. It says right here that I did.
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1 Q. But do you know that you did? 

2 A. I would assume if it says right here that I was 

3 there. 

4 Q. Okay. And then item number two says, Vote to 

5 accept the consensus agenda; is that correct? 

6 A. That is what it says. 

7 Q. And do you know that I was renewed for continued 

8 membership on the consensus agenda on March 7th? 

9 MS. GARCIA: Form. 

10 A. I don't recall specifically if your name was on 

11 that one or another one. 

12 Q. (BY MR. BEASLEY) Do you know that I was renewed 

13 for certification in 2016? 

14 A. I didn't look at every name on the list. I would 

15 assume that you were, Peter, but I didn't read every name. 

16 Q. 

17 A. 

18 Q. 

19 renewed? 

20 A. 

Why would you assume that I was? 

Because you're asking the question. 

That's the only reason you would assume I was 

I assume you were renewed because you probably 

21 were put through that process and probably renewed. 

22 Q. When I -- wouldn't it be required that I go 

23 through that process? 

24 A. If you were going to retain membership. 

25 MS. GARCIA: I'd like to go ahead and mark 
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1

2

Q.

A.

But do you know that you did?

I would assume if it says right here that I was

3 there.

4 Q. Okay. And then item number two says, Vote to

5

6

7

8

9

accept the consensus agenda; is that correct?

A. That is what it says.

Q. And do you know that I was renewed for continued

membership on the consensus agenda on March 7th?

MS. GARCIA: Form.

10 A. I don't recall specifically if your name was on

11 that one or another one.

12 Q. (BY MR. BEASLEY) Do you know that I was renewed

13 for certification in 2016?

14 A. I didn't look at every name on the list. I would

15 assume that you were, Peter, but I didn't read every name.

16

17

18

Q.

A.

Q.

Why would you assume that I was?

Because you're asking the question.

That's the only reason you would assume I was

19 renewed?

20 A. I assume you were renewed because you probably

21 were put through that process and probably renewed.

22 Q. When I -- wouldn't it be required that I go

23 through that process?

24

25

A. If you were going to retain membership.

MS. GARCIA: I'd like to go ahead and mark
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1 this copy as an exhibit. 

2 

3 

4 

MR. BEASLEY: I don't want to. 

MS. GARCIA: I do. Thank you. 

(Exhibit No. 2 marked.) 

Page 87 

5 MS. GARCIA: Is now actually a good time to 

6 take a lunch break? It's 5 to 12:00. 

7 MR. BEASLEY: Okay. Can we take 30 minutes 

8 because we'll be here -- the court reporter, stenographer 

9 said she needs to leave about 4:30. We're moving very slow 

10 with the breaks. 

11 MS. GARCIA: We'll continue to take breaks. 

12 The witness is entitled to them, but, yeah, we'll try to 

13 keep it to 30 minutes. 

14 THE REPORTER: Off the record at 11:55 a.m. 

15 (Lunch break taken.) 

16 (Ms. O'Bryan not present.) 

17 THE REPORTER: Back on the record at 

18 12:42 p.m. 

19 MR. BEASLEY: I just want to say, Sona, I 

20 think we've been about an hour and 35 minutes of 

21 testimony --

22 

23 

24 

MS. GARCIA: Is that right? 

THE REPORTER: Yeah. 

MR. BEASLEY: -- of six, so it looks like we 

25 might be back on Monday or past 4:30. 
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1 this copy as an exhibit.

2

3

4

5

MR. BEASLEY: I don't want to.

MS. GARCIA: I do. Thank you.

(Exhibit No.2 marked.)

MS. GARCIA: Is now actually a good time to

6 take a lunch break? It's 5 to 12:00.

7 MR. BEASLEY: Okay. Can we take 30 minutes

8 because we'll be here -- the court reporter, stenographer

9 said she needs to leave about 4:30. We're moving very slow

10 with the breaks.

11 MS. GARCIA: We'll continue to take breaks.

12 The witness is entitled to them, but, yeah, we'll try to

13 keep it to 30 minutes.

14

15

16

17

18 12:42 p.m.

19

THE REPORTER: Off the record at 11:55 a.m.

(Lunch break taken.)

(Ms. O'Bryan not present.)

THE REPORTER: Back on the record at

MR. BEASLEY: I just want to say, Sona, I

20 think we've been about an hour and 35 minutes of

21 testimony--

22

23

24

MS. GARCIA: Is that right?

THE REPORTER: Yeah.

MR. BEASLEY: -- of six, so it looks like we

25 might be back on Monday or past 4:30.
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1 

2 

3 Q. 

4 Summit? 

5 A. 

6 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 
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MS. GARCIA: Okay. 

MR. BEASLEY: So just giving you a heads up. 

(BY MR. BEASLEY) Nellson, have you heard of 

Summit? 

MS. GARCIA: Form. 

(BY MR. BEASLEY) With respect to DFW SIM? 

Do you mean the SIM leadership summit? 

Yes. 

For chapter leaders? 

Yes. 

Yes, I'm aware of that. 

Have you attended it? 

Yes. 

When have you attended it? 

I attended this year. 

Did you attend the year before? 

Yes. 

So 2016, 2015. How about 2014? 

(Ms. O'Bryan re-joins deposition.) 

No. 

(BY MR. BEASLEY) 2013? 

2015 would have been the first time. 

First? Okay. You've only attended twice? 

Yes. 
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1

2

3 Q.

MS. GARCIA: Okay.

MR. BEASLEY: So just giving you a heads up.

(BY MR. BEASLEY) NeIlson, have you heard of

4 Summit?

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Summit?

MS. GARCIA: Form.

(BY MR. BEASLEY) With respect to DFW SIM?

Do you mean the SIM leadership summit?

Yes.

For chapter leaders?

Yes.

Yes, I'm aware of that.

Have you attended it?

Yes.

When have you attended it?

I attended this year.

Did you attend the year before?

Yes.

So 2016, 2015. How about 2014?

(Ms. O'Bryan re-joins deposition.)

No.

(BY MR. BEASLEY) 2013?

2015 would have been the first time.

First? Okay. You've only attended twice?

Yes.
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1 Q. 

2 expenses? 

3 A. 

4 Q. 

5 A. 

6 Q. 

7 A. 
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Does SIM pay for you to attend, pay the travel 

No. 

Why don't they? 

Because they don't have to. 

Who pays for it? 

I expense a reimbursement to my company. It's a 

8 legitimate business expense. 

9 Q. On April 18th of this year, which would be the 

10 day before I was removed from the organization, do you know 

11 how many members were on the board of directors? 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

18 

Which board of directors? 

Of DFW SIM? 

Do I know specifically how many members? 

Yes. 

Somewhere in the neighborhood of 20 people. 

Somewhere in the neighborhood of 20 people? 

MR. BEASLEY: I'd like to mark this as 

19 Exhibit No. 3. 

20 (Exhibit No. 3 marked.) 

21 Q. (BY MR. BEASLEY) So would it be correct, as of 

22 April 18th, that Janis O'Bryan, Nellson Burns, Tresia Eaves, 

23 Mike Brown, and Larry Freed were officers? 

24 MS. GARCIA: Can I ask a question about this 

25 document? Did you create this document or is this a SIM 
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Does SIM pay for you to attend, pay the travel

2 expenses?

3

4

5

6

7

A.

Q.

A.

Q.

A.

No.

Why don't they?

Because they don't have to.

Who pays for it?

I expense a reimbursement to my company. It's a

8 legitimate business expense.

9 Q. On April 18th of this year, which would be the

10 day before I was removed from the organization, do you know

11 how many members were on the board of directors?

12

13

14

15

16

17

18

A.

Q.

A.

Q.

A.

Q.

Which board of directors?

Of DFW SIM?

Do I know specifically how many members?

Yes.

Somewhere in the neighborhood of 20 people.

Somewhere in the neighborhood of 20 people?

MR. BEASLEY: I'd like to mark this as

19 Exhibit No.3.

20 (Exhibit No.3 marked.)

21 Q. (BY MR. BEASLEY) So would it be correct, as of

22 April 18th, that Janis O'Bryan, NeIlson Burns, Tresia Eaves,

23 Mike Brown, and Larry Freed were officers?

24 MS. GARCIA: Can I ask a question about this

25 document? Did you create this document or is this a SIM
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1 document? 

2 THE WITNESS: Yes, he did. This is not our 

3 document. 

4 MR. BEASLEY: I did create it. 

5 MS. GARCIA: Okay. Is it accurate? 

6 THE WITNESS: It appears to be accurate; 

7 however, it's certainly not official. 

8 MS. GARCIA: Okay. 

9 Q. (BY MR. BEASLEY) So did you hear my question? 

10 A. You might want to repeat it. 

11 Q. Is it true that Janis O'Bryan, Nellson Burns, 

12 Tresia Eaves, Mike Brown, and Larry Freed were officers of 

13 DFW SIM? 

14 A. At that date? 

15 Q. Yes. 

16 A. Correct. 

17 Q. And to the right, there are titles for their 

18 positions. Would you say those are correct for those five 

19 people? 

20 A. 

21 Q. 

22 A. 

Probably not, but they're notionally accurate. 

Which one is not correct? 

Well, I -- I'm not sure, Peter. I don't think 

23 mine and Janis's are correct, or Larry's technically. He's 

24 not past president in investments. He's past president. 

25 Janis is president. I don't think my title is actually vice 
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1 document?

2

3 document.

4

5

6

THE WITNESS: Yes, he did. This is not our

MR. BEASLEY: I did create it.

MS. GARCIA: Okay. Is it accurate?

THE WITNESS: It appears to be accurate;

7 however, it's certainly not official.

8

9

10

11

Q.

A.

Q.

MS. GARCIA: Okay.

(BY MR. BEASLEY) So did you hear my question?

You might want to repeat it.

Is it true that Janis O'Bryan, Nellson Burns,

12 Tresia Eaves, Mike Brown, and Larry Freed were officers of

13 DFW SIM?

14 A. At that date?

15 Q. Yes.

16 A. Correct.

17 Q. And to the right, there are titles for their

18 positions. Would you say those are correct for those five

19 people?

20

21

22

A.

Q.

A.

Probably not, but they're notionally accurate.

Which one is not correct?

Well, I -- I'm not sure, Peter. I don't think

23 mine and Janis's are correct, or Larry's technically. He's

24 not past president in investments. He's past president.

25 Janis is president. I don't think my title is actually vice
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1 president. I think technically, it's vice chair, and she is 

2 president and chairman of the board. I'm not sure if chief 

3 executive officer is part of the title or not, but chairman 

4 of the board or chairperson of the board is part of her 

5 title. That's why I said this is not an official document. 

6 Q. Okay. Do you see the section where it lists 

7 Peter Beasley, Blake Holman, Kevin Christ, Jonathan Overton 

8 and Barbie Barta as committee chairs? 

9 A. I see that section. 

10 Q. Do you believe that those are correct? 

11 A. No. They're not correct. 

12 Q. So which ones are not correct? 

13 A. There's no such thing as marketing and PR 

14 committee. 

15 Q. What do you think the committee is? 

16 A. I would hope you would know since you were on it, 

17 but it's marketing committee. 

18 

19 

20 

Q. 

A. 

Q. 

You believe I was on the marketing committee? 

You were at one point in time in the past. 

Okay. And is that the only title change that you 

21 would make for those five people? 

22 A. Well, those aren't really titles. 

23 Q. Okay. 

24 A. Those are parts of the organization they belong 

25 to. 
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1 president. I think technically, it's vice chair, and she is

2 president and chairman of the board. I'm not sure if chief

3 executive officer is part of the title or not, but chairman

4 of the board or chairperson of the board is part of her

5 title. That's why I said this is not an official document.

6 Q. Okay. Do you see the section where it lists

7 Peter Beasley, Blake Holman, Kevin Christ, Jonathan Overton

8 and Barbie Barta as committee chairs?

9

10

11

12

13

A.

Q.

A.

Q.

A.

I see that section.

Do you believe that those are correct?

No. They're not correct.

So which ones are not correct?

There's no such thing as marketing and PR

14 commi ttee.

15

16

Q.

A.

What do you think the committee is?

I would hope you would know since you were on it,

17 but it's marketing committee.

18

19

20

Q.

A.

Q.

You believe I was on the marketing committee?

You were at one point in time in the past.

Okay. And is that the only title change that you

21 would make for those five people?

22

23

24

25 to.

A.

Q.

A.

Well, those aren't really titles.

Okay.

Those are parts of the organization they belong
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1 Q. And would those be the committees that they 

2 belong to? 

3 A. Again, with the noted corrections, to the best of 

4 my knowledge, yes. 

5 Q. Okay. And then, is Joan Holman a committee 

6 chair? Was she? 

7 A. She is our sponsorship committee chair. 

8 Q. And Randy Neal, is he chair of the executive 

9 career counseling and MIT committee? 

10 A. I don't know that's the exact official title, but 

11 generally, you are correct. 

12 Q. And then members at large, you mentioned that you 

13 were member at large at one point; is that correct? 

14 A. Yes. I mentioned that. 

15 Q. And these other names, one, two, three, four, 

16 five, six, seven, eight, nine, listed on this document as 

17 other members, were they members of the board as of April 

18 18th? 

19 

20 

A. 

Q. 

To the best of my knowledge, Peter, yes. 

And are the titles to the right, as in your 

21 words, notably correct? 

22 A. 

23 Q. 

24 A. 

Generally correct? 

Generally correct? 

I think generally, again, there's some issues 

25 with the titles, the specific details, but generally, these 
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1 Q. And would those be the committees that they

2 belong to?

3 A. Again, with the noted corrections, to the best of

4 my knowledge, yes.

5 Q. Okay. And then, is Joan Holman a committee

6 chair? Was she?

7 A. She is our sponsorship committee chair.

8 Q. And Randy Neal, is he chair of the executive

9 career counseling and MIT committee?

10 A. I don't know that's the exact official title, but

11 generally, you are correct.

12 Q. And then members at large, you mentioned that you

13 were member at large at one point; is that correct?

14

15

A.

Q.

Yes. I mentioned that.

And these other names, one, two, three, four,

16 five, six, seven, eight, nine, listed on this document as

17 other members, were they members of the board as of April

18 18th?

19

20

A.

Q.

To the best of my knowledge, Peter, yes.

And are the titles to the right, as in your

21 words, notably correct?

22

23

24

A.

Q.

A.

Generally correct?

Generally correct?

I think generally, again, there's some issues

25 with the titles, the specific details, but generally, these
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1 are accurate. 

2 Q. And had there been a resignation during the year 

3 of Chris Bolt? 

4 A. Yes. He did step down because he was over 

5 committed and wanted to be able to make an impact in his 

6 remaining commitments. 

7 Q. And had he been an assistant on the marketing 

8 committee? 

9 A. I believe that was his role, yes. 

10 Q. So in total, just to count one, two, three, four, 

11 five, six, seven, eight, nine, ten, eleven, twelve, 

12 thirteen, fourteen, fifteen, sixteen, seventeen, eighteen, 

13 nineteen, twenty, twenty-one board members? Does that sound 

14 correct to you? 

15 A. Yes. I believe I've already said it was 

16 somewhere around 20. 

17 Q. But I'm saying 

18 A. 21 sounds like that's pretty near 20 to me. 

19 Q. But it's accurate? 

20 A. I believe so. I don't know. I've never seen 

21 this document before today, but I believe so. 

22 Q. Thank you. Are you familiar with the ethniticity 

23 of the members of the board? 

24 

25 

A. 

Q. 

I don't know what ethniticity is. 

Race. How about that? 
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1 are accurate.

2 Q. And had there been a resignation during the year

3 of Chris Bolt?

4 A. Yes. He did step down because he was over

5 committed and wanted to be able to make an impact in his

6 remaining commitments.

7 Q. And had he been an assistant on the marketing

8 committee?

9

10

A.

Q.

I believe that was his role, yes.

So in total, just to count one, two, three, four,

11 five, six, seven, eight, nine, ten, eleven, twelve,

12 thirteen, fourteen, fifteen, sixteen, seventeen, eighteen,

13 nineteen, twenty, twenty-one board members? Does that sound

14 correct to you?

15 A. Yes. I believe I've already said it was

16 somewhere around 20.

17

18

19

20

Q.

A.

Q.

A.

But I'm saying

21 sounds like that's pretty near 20 to me.

But it's accurate?

I believe so. I don't know. I've never seen

21 this document before today, but I believe so.

22 Q. Thank you. Are you familiar with the ethniticity

23 of the members of the board?

24

25

A.

Q.

I don't know what ethniticity is.

Race. How about that?
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Okay. So would you say Juan Arias is of Hispanic 

MS. GARCIA: Objection, form. 

I don't know where he's from. His last name 

10 certainly indicates that he might be. 

11 Q. (BY MR. BEASLEY) And you know that I'm black? 

12 A. I am aware of that. 

13 Q. Okay. And would you say the rest of the members 

14 are white? 

15 MS. GARCIA: Objection, form. 

16 A. I don't know what you mean by white. 

17 Q. (BY MR. BEASLEY) Caucasian. Does that word help 

18 you? 

19 A. That's a little more specific, so, yes, that does 

20 help. I believe, to my knowledge, everyone else on the 

21 board is Caucasian. 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

So that would be 19? 

If your math is correct, that would be right. 

I'm asking you. 

If your math is correct, that would be right. 
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1

2

3

4

5

6

A.

Q.

A.

Q.

A.

Q.

Do you mean ethnicity?

Yes.

Of the board members?

Yes.

I would say only at the highest level.

Okay. So would you say Juan Arias is of Hispanic

7 decent?

8 MS. GARCIA: Objection, form.

9 A. I don't know where he's from. His last name

10 certainly indicates that he might be.

11

12

13

Q.

A.

Q.

(BY MR. BEASLEY) And you know that I'm black?

I am aware of that.

Okay. And would you say the rest of the members

14 are whi te?

15

16

17

A.

Q.

MS. GARCIA: Objection, form.

I don't know what you mean by white.

(BY MR. BEASLEY) Caucasian. Does that word help

18 you?

19 A. That's a little more specific, so, yes, that does

20 help. I believe, to my knowledge, everyone else on the

21 board is Caucasian.

22

23

24

25

Q.

A.

Q.

A.

So that would be 19?

If your math is correct, that would be right.

I'm asking you.

If your math is correct, that would be right.

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d-1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 95 

1 Q. Well, can you let us know how many are Caucasian 

2 then? 

3 A. Based on what you said, I would say it's probably 

4 19. 

5 Q. Based on your knowledge or what I said? 

A. Based on what you said. You presented a document 

7 that I've never seen before. Based on what you've presented 

6 

8 me and what you just said, I think that's accurate. 

9 Q. Is Janis O'Bryan Caucasian? 

10 MS. GARCIA: Form. 

11 A. If you're going to ask what everyone is, you 

12 don't have to. I can say yes to the 19 names that you're 

13 going to ask. 

14 Q. (BY MR. BEASLEY) You know that to be true not 

15 because I said so or because of the document. You just know 

16 because you know the people; is that correct? 

17 MS. GARCIA: Objection, form. I'm going to 

18 instruct the witness not to answer. It's harassing, invades 

19 the privacy rights of persons who are not being deposed. 

20 It's not an issue in this lawsuit. There's no allegation of 

21 racial discrimination. If you'd like to amend your lawsuit 

22 again to include one --

23 MR. BEASLEY: It does include that. 

24 MS. GARCIA: It does not include a racial 

25 discrimination claim, Mr. Beasley. It does not. 
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Based on what you said, I would say it's probably

Well, can you let us know how many are CaucasianQ.

then?

A.

19.

Q.

A.6

5

3

2

Based on your knowledge or what I said?

Based on what you said. You presented a document

7 that I've never seen before. Based on what you've presented

1

4

8 me and what you just said, I think that's accurate.

9 Q. Is Janis O'Bryan Caucasian?

10 MS. GARCIA: Form.

11 A. If you're going to ask what everyone is, you

12 don't have to. I can say yes to the 19 names that you're

13 going to ask.

14 Q. (BY MR. BEASLEY) You know that to be true not

15 because I said so or because of the document. You just know

16 because you know the people; is that correct?

17 MS. GARCIA: Objection, form. I'm going to

18 instruct the witness not to answer. It's harassing, invades

19 the privacy rights of persons who are not being deposed.

20 It's not an issue in this lawsuit. There's no allegation of

21 racial discrimination. If you'd like to amend your lawsuit

22 again to include one --

23 MR. BEASLEY: It does include that.

24 MS. GARCIA: It does not include a racial

2S discrimination claim, Mr. Beasley. It does not.
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(BY MR. BEASLEY) Mr. Burns, are you Caucasian? 

As far as I know, I am. 

And Tresia Eaves, is she? 

MS. GARCIA: Objection, form. Instruct the 

5 witness not to answer. As to persons who are not present 

6 and not under oath today, I'm not going to allow you to ask 

7 this witness to opine on their race. Not going to happen, 

8 so that should save us 15 minutes for something else. 

9 MR. BEASLEY: That's fine. 

10 Q. (BY MR. BEASLEY) Do you know who is the longest 

11 tenured member of the board? 

12 A. No idea. 

13 Q. Do you know that John Cole has been on the board 

14 a long time? 

15 A. Yes. 

16 MS. GARCIA: Objection, form. 

17 Q. (BY MR. BEASLEY) Do you know, of these names, of 

18 anyone who's been on the board longer than John Cole? 

19 MS. GARCIA: Objection, form. 

20 A. Of these names, there's not anybody I know for 

21 sure has had a longer tenure than John. 

22 Q. (BY MR. BEASLEY) Did you attend any training for 

23 being a board member on January 25th of this year? 

24 MS. GARCIA: Form. 

25 A. I don't remember the specific dates. I've 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851 c561 d-1832-4a67 -8324-abc8c175b903 

Tab F
APP.  131

1

2

3

4

Q.

A.

Q.

NELLSON BURNS, JULY 29, 2016

Page 96

(BY MR. BEASLEY) Mr. Burns, are you Caucasian?

As far as I know, I am.

And Tresia Eaves, is she?

MS. GARCIA: Objection, form. Instruct the

5 witness not to answer. As to persons who are not present

6 and not under oath today, I'm not going to allow you to ask

7 this witness to opine on their race. Not going to happen,

8 so that should save us 15 minutes for something else.

9

10 Q.

MR. BEASLEY: That's fine.

(BY MR. BEASLEY) Do you know who is the longest

11 tenured member of the board?

12

13

A.

Q.

No idea.

Do you know that John Cole has been on the board

14 a long time?

15

16

17

A.

Q.

Yes.

MS. GARCIA: Objection, form.

(BY MR. BEASLEY) Do you know, of these names, of

18 anyone who's been on the board longer than John Cole?

19

20 A.

MS. GARCIA: Objection, form.

Of these names, there's not anybody I know for

21 sure has had a longer tenure than John.

22 Q. (BY MR. BEASLEY) Did you attend any training for

23 being a board member on January 25th of this year?

24

25 A.

MS. GARCIA: Form.

I don't remember the specific dates. I've
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already answered the question that I have received board 

training from SIM. 

Q. 

MR. BEASLEY: I'll mark this as Exhibit 4. 

(Exhibit No. 4 marked.) 

(BY MR. BEASLEY) And do you see that as an email 

6 from an Amy Williams? 

7 A. Correct. 

8 Q. Do you know Amy Williams, who she is? 

9 A. I believe Amy is one of the national chapter or 

1o national employees. 

11 Q. And I'll hand you this document, which is a --

12 what is it labeled? 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

The title? 

Yes. 

Is Dallas/Fort Worth Chapter Board Training. 

And from Amy Williams, correct? 

It appears that she's the one who delivered it. 

And the date on it is January 25th, 2016? 

That is the date on it. 

Do you recall if you attended this training? 

Honestly, Peter, I don't really recall a Monday 

22 training, unless it was a phone call, but I do remember 

23 being trained on content similar to this by the national 

24 organization. 

25 Q. In 2016? 
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already answered the question that I have received board

training from SIM.

MR. BEASLEY: I'll mark this as Exhibit 4.

(Exhibit No.4 marked.)

5 Q. (BY MR. BEASLEY) And do you see that as an email

6 from an Amy Williams?

7

8

9

A.

Q.

A.

Correct.

Do you know Amy Williams, who she is?

I believe Amy is one of the national chapter or

10 national employees.

11 Q. And I'll hand you this document, which is a --

12 what is it labeled?

13

14

15

16

17

18

19

20

21

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

The title?

Yes.

Is Dallas/Fort Worth Chapter Board Training.

And from Amy Williams, correct?

It appears that she's the one who delivered it.

And the date on it is January 25th, 2016?

That is the date on it.

Do you recall if you attended this training?

Honestly, Peter, I don't really recall a Monday

22 training, unless it was a phone call, but I do remember

23 being trained on content similar to this by the national

24 organization.

25 Q. In 2016?
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1 A. Yes. 

2 Q. Okay. You have no reason to believe you weren't 

3 at this meeting; is that correct? 

4 MS. GARCIA: Objection, form. 

5 A. To the best of my knowledge, I was at this 

6 meeting. 

7 Q. (BY MR. BEASLEY) And on the sixth page, it says 

8 Governing Documents at the top? 

9 A. Uh-huh. 

10 Q. Do you know as a board member that there are laws 

11 associated with the organization that the organization has 

12 to follow? 

13 MS. GARCIA: Objection, form. 

14 A. I'm not aware. 

15 Q. (BY MR. BEASLEY) You're not aware that boards are 

16 incorporated under a state charter? 

17 MS. GARCIA: Form. 

18 A. I'm aware that we have articles of incorporation 

19 we filed with the State of Texas for our chapter. Maybe 

20 I'll help you answer -- ask your question for you. 

21 Q. (BY MR. BEASLEY) Good. And do you know the 

22 organization to be incorporated? 

23 A. To my knowledge, yes. 

24 Q. And it's incorporated under the State of Texas? 

25 A. I already said that. 
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1

2

A.

Q.

Yes.

Okay. You have no reason to believe you weren't

3 at this meeting; is that correct?

4

5 A.

MS. GARCIA: Objection, form.

To the best of my knowledge, I was at this

6 meeting.

7 Q. (BY MR. BEASLEY) And on the sixth page, it says

8 Governing Documents at the top?

9

10

A.

Q.

Uh-huh.

Do you know as a board member that there are laws

11 associated with the organization that the organization has

12 to follow?

13

14

15

A.

Q.

MS. GARCIA: Objection, form.

I'm not aware.

(BY MR. BEASLEY) You're not aware that boards are

16 incorporated under a state charter?

17

18 A.

MS. GARCIA: Form.

I'm aware that we have articles of incorporation

19 we filed with the State of Texas for our chapter. Maybe

20 I'll help you answer -- ask your question for you.

21 Q. (BY MR. BEASLEY) Good. And do you know the

22 organization to be incorporated?

23

24

25

A.

Q.

A.

To my knowledge, yes.

And it's incorporated under the State of Texas?

I already said that.
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And do you understand there are bylaws of the 

2 organization? 

3 A. We have bylaws. 

4 Q. And does this training include parliamentary 

5 procedure around Robert's Rules of Order? 

6 

7 

8 

A. 

Q. 

A. 

We did not have any training on that. 

Do you remember that we did not? 

We did not. I remember that I've never been 

9 instructed on any details around Robert's Rules of Order 

10 from the national organization. 

Q. 11 Or from the local organization; is that correct? 

12 

13 

14 SIM? 

15 

16 with 

A. 

Q. 

A. 

the 

That is correct. I already stated that. 

And is there a strategic plan document for DFW 

We are in the process of updating that. We met 

remaining people that are on the board still. We 

17 met last Friday, and we had our strategy meeting and will be 

18 updating our strategic plan very soon based, in part, on 

19 feedback we're going to get from the officers and board on 

20 Monday. 

21 Q. The officers and the board are giving feedback on 

22 Monday, you're saying? 

23 

24 

25 

A. 

Q. 

A. 

That's exactly what I said. 

Feedback to what? 

On our strategic plan, on our conversation that 
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And do you understand there are bylaws of the

2 organization?

3

4

A.

Q.

We have bylaws.

And does this training include parliamentary

5 procedure around Robert's Rules of Order?

6

7

8

12

13

14

15

16

A.

Q.

A.

Q.

A.

Q.

81M?

A.

with the

We did not have any training on that.

Do you remember that we did not?

We did not. I remember that I've never been

That is correct. I already stated that.

And is there a strategic plan document for DFW

We are in the process of updating that. We met

remaining people that are on the board still. We

17 met last Friday, and we had our strategy meeting and will be

18 updating our strategic plan very soon based, in part, on

19 feedback werre going to get from the officers and board on

20 Monday.

21 Q. The officers and the board are giving feedback on

22 Monday, you're saying?

23

24

25

A.

Q.

A.

That's exactly what I said.

Feedback to what?

On our strategic plan, on our conversation that
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1 we had last Friday. 

2 Q. And the meeting on Friday, was it the entire 

3 board, remaining board? Is that what you said? 

4 A. I don't think everybody was there, but the entire 

5 board was invited. 

6 Q. 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

And was it Friday or Saturday? 

It was Friday. 

Friday? Okay. 

I said that twice. 

And is there a budget for each year? 

No. 

There's not a budget for each year? 

There is a budget for each year. I misunderstood 

14 your question. 

15 Q. Are there other governing documents? 

16 MS. GARCIA: Form. 

17 A. I don't know what you mean by governing, Peter. 

18 Q. (BY MR. BEASLEY) Does -- do the bylaws direct how 

19 the organization is operated? 

20 MS. GARCIA: Form. 

21 A. Do the bylaws govern, dictate how the 

22 organization operates? 

23 Q. (BY MR. BEASLEY) Yes. 

24 A. In -- I don't really think I would say operates. 

25 I think operations is more going to be in procedures. It 
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1 we had last Friday.

2 Q. And the meeting on Friday, was it the entire

3 board, remaining board? Is that what you said?

4 A. I don't think everybody was there, but the entire

5 board was invited.

6

7

8

9

10

11

12

13

Q.

A.

Q.

A.

Q.

A.

Q.

A.

And was it Friday or Saturday?

It was Friday.

Friday? Okay.

I said that twice.

And is there a budget for each year?

No.

There's not a budget for each year?

There is a budget for each year. I misunderstood

14 your question.

15

16

17

18

Q.

A.

Q.

Are there other governing documents?

MS. GARCIA: Form.

I don't know what you mean by governing, Peter.

(BY MR. BEASLEY) Does -- do the bylaws direct how

19 the organization is operated?

20

21 A.

MS. GARCIA: Form.

Do the bylaws govern, dictate how the

22 organization operates?

23

24

Q.

A.

(BY MR. BEASLEY) Yes.

In -- I don't really think I would say operates.

25 I think operations is more going to be in procedures. It
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1 gives us guidelines for how we lead the organization. 

2 Q. You believe the bylaws are guidelines? 

3 A. I don't know what the technical term, legal 

4 definition of any of these terms are, Peter. You know, 

5 they're bylaws. They're exactly what they are. They're 

6 bylaws. 

7 Q. Are they to be followed? 

8 MS. GARCIA: Form. 

9 A. Are they to be followed? I don't know what you 

10 mean. 

11 Q. (BY MR. BEASLEY) Does the organization follow its 

12 bylaws? 

13 MS. GARCIA: Form. 

14 A. I don't -- I'm not sure I can answer that 

15 question. 

16 Q. (BY MR. BEASLEY) You don't know? 

17 A. That's a really broad question, and if you would 

18 like me to answer a question, I would suggest you ask 

19 something that's not so incredibly broad. 

20 Q. If you could flip to the next page? 

21 A. Which page is that? 

22 Q. It's the next page. 

23 A. Which page? 

24 Q. It's the one after the one you're on. 

25 A. I don't know which page that is. I don't know 
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1 gives us guidelines for how we lead the organization.

2

3

Q.

A.

You believe the bylaws are guidelines?

I don't know what the technical term, legal

4 definition of any of these terms are, Peter. You know,

5 they're bylaws. They're exactly what they are. They're

6 bylaws.

7

8

Q. Are they to be followed?

MS. GARCIA: Form.

9 A. Are they to be followed? I don't know what you

10 mean.

11 Q. (BY MR. BEASLEY) Does the organization follow its

12 bylaws?

13 MS. GARCIA: Form.

14 A. I don't -- I'm not sure I can answer that

15 question.

16 Q. (BY MR. BEASLEY) You don't know?

17 A. That's a really broad question, and if you would

Q. If you could flip to the next page?

A. Which page is that?

Q. It's the next page.

A. Which page?

Q. It's the one after the one you're on.

A. I don't know which page that is. I don't know

21

24

25

23

22

18 like me to answer a question, I would suggest you ask

19 something that's not so incredibly broad.

20
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which page you're on. Can you read the top of the page for 

2 me? 

3 

4 

5 

Q. 

A. 

Q. 

It says, Avoiding Personal Liability. 

That's not the next page. 

Do you see the heading, Avoiding Personal 

6 Liability, Why Board Members Get Sued? 

7 A. I can look for it. If you give me some better 

8 instructions, I might be able to find it. Right here? 

9 Q. Yes. 

10 A. Yes. That's about four slides after the one that 

11 we were looking at. 

12 Q. So did you get training on why board members get 

13 sued? 

14 A. Did I get training on? I remember that we 

15 covered this slide and talked about it. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

21 A. 

What do you remember talking about? 

I don't remember specifically, Peter. 

You do remember talking about it? 

Yes. 

If you flip to the next page? 

Are you sure you have the same copy of the 

22 document I do? Because the last time you said that, we were 

23 on different pages. What does it start with? 

24 Q. Avoiding personal liability. 

25 A. Okay. 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  137

1

NELLSON BURNS, JULY 29, 2016

Page 102

which page you're on. Can you read the top of the page for

2 me?

3

4

5

Q.

A.

Q.

It says, Avoiding Personal Liability.

That's not the next page.

Do you see the heading, Avoiding Personal

6 Liability, Why Board Members Get Sued?

7 A. I can look for it. If you give me some better

8 instructions, I might be able to find it. Right here?

9

10

Q.

A.

Yes.

Yes. That's about four slides after the one that

11 we were looking at.

12 Q. So did you get training on why board members get

13 sued?

14 A. Did I get training on? I remember that we

15 covered this slide and talked about it.

16

17

18

19

20

21

Q.

A.

Q.

A.

Q.

A.

What do you remember talking about?

I don't remember specifically, Peter.

You do remember talking about it?

Yes.

If you flip to the next page?

Are you sure you have the same copy of the

22 document I do? Because the last time you said that, we were

23 on different pages. What does it start with?

24

25

Q.

A.

Avoiding personal liability.

Okay.
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Does it train that board members are indemnified? 

MS. GARCIA: Form. 

Does it train? What do you mean by that? 

(BY MR. BEASLEY) Did the training let you know 

11 that board members are indemnified 

12 MS. GARCIA: Form. 

13 Q. (BY MR. BEASLEY) -- from personal liability? 

14 MS. GARCIA: Form. 

15 A. I can see that it's a bullet on this page. 

16 Q. (BY MR. BEASLEY) Do you know that there is some 

17 insurance coverage to protect board members from personal 

18 liability? 

19 MS. GARCIA: Form. 

20 A. I'm aware that we had director and officer 

21 insurance. 

22 Q. (BY MR. BEASLEY) And the last section on that 

23 page limits the personal liability, if acting within the 

24 scope of board responsibility. Do you see that? 

25 A. I see it. 
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1

2

3

4

5

6

7

8

9

10

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Do you see that as a next page?

I see that.

Is it the next page?

It's the back page.

Okay.

I wouldn't call it the next page.

Does it train that board members are indemnified?

MS. GARCIA: Form.

Does it train? What do you mean by that?

(BY MR. BEASLEY) Did the training let you know

11 that board members are indemnified

12

13

14

15

16

Q.

A.

Q.

MS. GARCIA: Form.

(BY MR. BEASLEY) -- from personal liability?

MS. GARCIA: Form.

I can see that it's a bullet on this page.

(BY MR. BEASLEY) Do you know that there is some

17 insurance coverage to protect board members from personal

18 liability?

19

20 A.

MS. GARCIA: Form.

I'm aware that we had director and officer

21 insurance.

22 Q. (BY MR. BEASLEY) And the last section on that

23 page limits the personal liability, if acting within the

24 scope of board responsibility. Do you see that?

25 A. I see it.
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1 Q. Do you know what that means? 

2 MS. GARCIA: Form. 

3 A. I'm not sure what you're asking me, Peter. Do I 

4 know what it means? 

5 Q. (BY MR. BEASLEY) Yes. 

6 A. I think it -- do you mean do I understand that? 

7 Q. Yes. Yes. 

8 A. I understand that. 

9 Q. What do you understand it to mean? 

10 A. If acting within the scope of the board 

11 responsibility that we will not have personal liability as a 

12 board -- as a member of the board of directors. 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

Okay. The next page entitled Board -

Can you start with the title? 

-- Roles and Responsibility, do you see that? 

Yes, sir. 

And do you know or understand any board member 

18 responsibilities that you have? 

19 MS. GARCIA: Objection, form. 

20 A. What do you mean, Peter? 

21 Q. (BY MR. BEASLEY) Do you have a duty of care as a 

22 board member? 

23 MS. GARCIA: Objection, form. 

24 A. I think that SIM national organization came and 

25 talked to us about individual board member responsibility 
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1

2

3

Q.

A.

Do you know what that means?

MS. GARCIA: Form.

I'm not sure what you're asking me, Peter. Do I

4 know what it means?

5

6

7

8

9

10

Q.

A.

Q.

A.

Q.

A.

(BY MR. BEASLEY) Yes.

I think it -- do you mean do I understand that?

Yes. Yes.

I understand that.

What do you understand it to mean?

If acting within the scope of the board

11 responsibility that we will not have personal liability as a

12 board -- as a member of the board of directors.

13

14

15

16

17

Q.

A.

Q.

A.

Q.

Okay. The next page entitled Board -

Can you start with the title?

-- Roles and Responsibility, do you see that?

Yes, sir.

And do you know or understand any board member

18 responsibilities that you have?

19

20

21

A.

Q.

MS. GARCIA: Objection, form.

What do you mean, Peter?

(BY MR. BEASLEY) Do you have a duty of care as a

22 board member?

23

24 A.

MS. GARCIA: Objection, form.

I think that SIM national organization came and

25 talked to us about individual board member responsibility
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1 and discussed this page and the bullets on it. 

2 Q. (BY MR. BEASLEY) But do you know if you have any 

3 duty of care towards the organization? 

4 MS. GARCIA: Objection, form. 

5 A. I would assume, unless the national organization 

6 are liars, that I know that. 

7 Q. (BY MR. BEASLEY) So you don't know from any of 

B the trainings that you have had from any of the boards that 

9 you've been on whether or not you have any duty of care to 

10 the organization? 

11 MS. GARCIA: Objection, form. 

12 A. You're leading me. 

13 Q. (BY MR. BEASLEY) Which is permitted, so you can 

14 answer the question. 

15 A. Can you ask the question again? 

16 Q. Do you know from any of the training that you 

17 have had before that you have a duty of care to the 

18 organization? 

19 A. Before where? 

20 MS. GARCIA: Form. 

21 Q. (BY MR. BEASLEY) You mentioned several training 

22 sessions that you've had for board service, have you not? 

23 MS. GARCIA: Form. 

24 A. I've mentioned, yes, I have. 

25 Q. (BY MR. BEASLEY) And in any of those trainings 
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1 and discussed this page and the bullets on it.

2 Q. (BY MR. BEASLEY) But do you know if you have any

3 duty of care towards the organization?

4

5 A.

MS. GARCIA: Objection, form.

I would assume, unless the national organization

6 are liars, that I know that.

7 Q. (BY MR. BEASLEY) So you don't know from any of

8 the trainings that you have had from any of the boards that

9 you've been on whether or not you have any duty of care to

10 the organization?

11

12

13

A.

Q.

MS. GARCIA: Objection, form.

You're leading me.

(BY MR. BEASLEY) Which is permitted, so you can

14 answer the question.

15

16

A.

Q.

Can you ask the question again?

Do you know from any of the training that you

17 have had before that you have a duty of care to the

18 organization?

19

20

21

A.

Q.

Before where?

MS. GARCIA: Form.

(BY MR. BEASLEY) You mentioned several training

22 sessions that you've had for board service, have you not?

23

24

25

A.

Q.

MS. GARCIA: Form.

I've mentioned, yes, I have.

(BY MR. BEASLEY) And in any of those trainings
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for your service on being on a board, do you know that you 

have any duty of care? 

MS. GARCIA: Objection, form. 

A. I will answer your question one final time. 

5 National SIM came and trained on our responsibilities, 

6 including this slide we're looking at, including the duty of 

7 care, on the 25th of January, 2016. 

8 Q. (BY MR. BEASLEY) So you don't know if you do or 

9 don't have any duty of care? 

10 MS. GARCIA: Objection, form. 

11 A. I do or don't know? I think all board members 

12 have a duty of care to the board and it's unfortunate when 

13 one member completely disregards that duty. 

14 Q. (BY MR. BEASLEY) So are you talking about 

15 yourself? 

16 A. No. 

17 Q. So you do have a duty of care? Is that what 

18 you're saying? 

19 MS. GARCIA: Objection, form. 

20 A. I would think it's safe to say that I have a duty 

21 of care. 

22 Q. (BY MR. BEASLEY) Do you have a duty of loyalty to 

23 the organization? 

24 A. Peter, we can go through every bullet on this 

25 thing and have the same conversation. 
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for your service on being on a board, do you know that you

have any duty of care?

MS. GARCIA: Objection, form.

4 A. I will answer your question one final time.

5 National SIM came and trained on our responsibilities,

6 including this slide we're looking at, including the duty of

7 care, on the 25th of January, 2016.

8 Q. (BY MR. BEASLEY) So you don't know if you do or

9 don't have any duty of care?

10

11 A.

MS. GARCIA: Objection, form.

I do or don't know? I think all board members

12 have a duty of care to the board and it's unfortunate when

13 one member completely disregards that duty.

14 Q. (BY MR. BEASLEY) So are you talking about

15 yourself?

16

17

A.

Q.

No.

So you do have a duty of care? Is that what

18 you're saying?

19 MS. GARCIA: Objection, form.

20 A. I would think it's safe to say that I have a duty

21 of care.

22 Q. (BY MR. BEASLEY) Do you have a duty of loyalty to

23 the organization?

24 A. Peter, we can go through every bullet on this

25 thing and have the same conversation.
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We are. We're going to go through each of them. 

2 So do you have a duty of loyalty to the organization? 

3 A. I think 

4 MS. GARCIA: Objection, form. Objection, 

5 form, and to the extent that your question becomes 

6 harassing, you will not go through every single bullet point 

7 on this slide. He has already indicated to you and you are 

8 well aware that the witness is not an attorney. I don't 

9 believe that Amy Williams is an attorney either. You 

10 haven't introduced this document as an exhibit, which by the 

11 way, I will take care of when you're done with your line of 

12 questioning, but there is no indication so far in the record 

13 at all that any legal training was given to any board 

14 member, and your assumption and insinuation that one was 

15 given is improper. So I kindly remind you to be respectful 

16 to the witness or we will stop this deposition. 

17 Q. (BY MR. BEASLEY) Do you have any understanding 

18 that you have a duty of loyalty? 

19 A. You just asked the same question that she 

20 objected to. 

21 Q. But you haven't answered it. You can answer it. 

22 MS. GARCIA: I instructed him not to answer. 

23 MR. BEASLEY: What is your objection? 

24 Because? 

25 MS. GARCIA: Would you like to read it back? 
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We are. We're going to go through each of them.

2 So do you have a duty of loyalty to the organization?

3

4

A. I think

MS. GARCIA: Objection, form. Objection,

5 form, and to the extent that your question becomes

6 harassing, you will not go through every single bullet point

7 on this slide. He has already indicated to you and you are

8 well aware that the witness is not an attorney. I don't

9 believe that Amy Williams is an attorney either. You

10 haven't introduced this document as an exhibit, which by the

11 way, I will take care of when you're done with your line of

12 questioning, but there is no indication so far in the record

13 at all that any legal training was given to any board

14 member, and your assumption and insinuation that one was

15 given is improper. So I kindly remind you to be respectful

16 to the witness or we will stop this deposition.

17 Q. (BY MR. BEASLEY) Do you have any understanding

18 that you have a duty of loyalty?

19 A. You just asked the same question that she

20 obj ected to.

21

22

23

Q. But you haven't answered it. You can answer it.

MS. GARCIA: I instructed him not to answer.

MR. BEASLEY: What is your objection?

24 Because?

25 MS. GARCIA: Would you like to read it back?
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1 It's harassing, Mr. Beasley. 

2 MR. BEASLEY: To ask him that question? 

3 MS. GARCIA: You are being harassing. Yes. 

4 You have not introduced this document as an exhibit. We 

5 have not established that anybody who provided this 

6 information is an attorney. We do have on the record many 

7 statements from the witness that he is not an attorney. So, 

8 yes, it is harassing to continue to ask the same line of 

9 questioning about whether or not any particular person who 

10 is not an attorney believes that they have any sort of legal 

11 obligation without you having explained to them what that 

12 might mean. Now, I understand that you yourself not being 

13 an attorney may not know either; however, that doesn't 

14 excuse your harassing questions. 

15 Q. (BY MR. BEASLEY) Do you know what loyalty means 

16 as a word? 

17 A. Yes. 

18 Q. What does it mean to you? 

19 A. To me, loyalty means having the best interest of 

20 someone else at heart and holding them over your own. I 

21 think an example of loyalty is -- one example of loyalty, 

22 from my definition, would be how this board has come 

23 together during this lawsuit and rallied around the members 

24 that are named in this harassing lawsuit. I think an 

25 example of what loyalty is not is to --well, I'll just stop 
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1

2

3

It's harassing, Mr. Beasley.

MR. BEASLEY: To ask him that question?

MS. GARCIA: You are being harassing. Yes.

4 You have not introduced this document as an exhibit. We

5 have not established that anybody who provided this

6 information is an attorney. We do have on the record many

7 statements from the witness that he is not an attorney. So,

8 yes, it is harassing to continue to ask the same line of

9 questioning about whether or not any particular person who

10 is not an attorney believes that they have any sort of legal

11 obligation without you having explained to them what that

12 might mean. Now, I understand that you yourself not being

13 an attorney may not know either; however, that doesn't

14 excuse your harassing questions.

15 Q. (BY MR. BEASLEY) Do you know what loyalty means

16 as a word?

17

18

19

A.

Q.

A.

Yes.

What does it mean to you?

To me, loyalty means having the best interest of

20 someone else at heart and holding them over your own. I

21 think an example of loyalty is -- one example of loyalty,

22 from my definition, would be how this board has come

23 together during this lawsuit and rallied around the members

24 that are named in this harassing lawsuit. I think an

25 example of what loyalty is not is to -- well, I'll just stop
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1 there. I think you know what loyalty doesn't look like. 

2 Q. I'm asking you, do you know what loyalty is? 

3 A. I just answered your question. 

4 Q. You said what it looks like and 

5 A. I answered your question. 

6 Q. You don't know what loyalty is as a word? 

7 MS. GARCIA: Objection, form. Objection, 

8 form. 

9 A. I answered your question. I do know what loyalty 

10 is. I just gave you an example of what I think loyalty is. 

11 Q. (BY MR. BEASLEY) We'll flip to the next page, if 

12 you could. 

13 A. Can you read the title? 

14 Q. It's called Board Member Fiduciary Duties, and 

15 duty of care, do you believe you have a duty to be diligent 

16 and prudent in managing the organization's affairs? 

17 MS. GARCIA: Objection, form. 

18 A. I'm not an attorney. I would not feel 

19 comfortable commenting on that. 

20 Q. (BY MR. BEASLEY) You don't know if you 

21 A. I'm not an attorney. I'm not going to answer 

22 that question. 

23 Q. It's not any -- I'm not asking you in a legal 

24 sense. I'm asking what you know. 

25 MS. GARCIA: Objection, form. 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  144

1

2

3

4

5

6

7

NELLSON BURNS, JULY 29, 2016

Page 109

there. I think you know what loyalty doesn't look like.

Q. I'm asking you, do you know what loyalty is?

A. I just answered your question.

Q. You said what it looks like and

A. I answered your question.

Q. You don't know what loyalty is as a word?

MS. GARCIA: Objection, form. Objection,

8 form.

9 A. I answered your question. I do know what loyalty

10 is. I just gave you an example of what I think loyalty is.

11 Q. (BY MR. BEASLEY) We'll flip to the next page, if

12 you could.

13

14

A.

Q.

Can you read the title?

It's called Board Member Fiduciary Duties, and

15 duty of care, do you believe you have a duty to be diligent

16 and prudent in managing the organization's affairs?

17

18 A.

MS. GARCIA: Objection, form.

I'm not an attorney. I would not feel

19 comfortable commenting on that.

20

21

Q.

A.

(BY MR. BEASLEY) You don't know if you

I'm not an attorney. I'm not going to answer

22 that question.

23 Q. It's not any -- I'm not asking you in a legal

24 sense. I'm asking what you know.

25 MS. GARCIA: Objection, form.
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I'm not going to answer your question. I am not 

an attorney. I don't feel qualified to answer that 

3 question. 

4 Q. (BY MR. BEASLEY) Do you know what the word rubber 

5 stamp means? 

6 MS. GARCIA: Form. 

7 A. In what context? 

8 Q. (BY MR. BEASLEY) In the context of a board 

9 member's duties. 

10 MS. GARCIA: Form. 

11 A. In context of what duties? 

12 Q. (BY MR. BEASLEY) In voting on issues. Do you 

13 know what rubber stamp means? 

14 A. When I think of rubber stamp, I think it means a 

15 decision that is made without a lot of effort. 

16 Q. A decision that is made without a lot of effort, 

17 that's what you understand rubber stamp to mean? 

18 MS. GARCIA: Form. 

19 A. That's what I just said. 

20 Q. (BY MR. BEASLEY) Okay. Good. Do you believe you 

21 have an obligation to take matters seriously on the board? 

22 MS. GARCIA: Form. 

23 A. I believe we all have to be professionals. From 

24 a legal standpoint, I can't comment about that. 

25 Q. (BY MR. BEASLEY) I'm not asking legally. Do you 
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I'm not going to answer your question. I am not

2 an attorney. I don't feel qualified to answer that

3 question.

4 Q. (BY MR. BEASLEY) Do you know what the word rubber

5 stamp means?

6 MS. GARCIA: Form.

7

8

A.

Q.

In what context?

(BY MR. BEASLEY) In the context of a board

9 member's duties.

10 MS. GARCIA: Form.

11

12

A.

Q.

In context of what duties?

(BY MR. BEASLEY) In voting on issues. Do you

13 know what rubber stamp means?

14 A. When I think of rubber stamp, I think it means a

15 decision that is made without a lot of effort.

16 Q. A decision that is made without a lot of effort,

17 that's what you understand rubber stamp to mean?

18

19

20

A.

Q.

MS. GARCIA: Form.

That's what I just said.

(BY MR. BEASLEY) Okay. Good. Do you believe you

21 have an obligation to take matters seriously on the board?

22

23 A.

MS. GARCIA: Form.

I believe we all have to be professionals. From

24 a legal standpoint, I can't comment about that.

25 Q. (BY MR. BEASLEY) I'm not asking legally. Do you
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1 believe 

2 A. I answered your question from a nonlegal 

3 standpoint. 

4 Q. I appreciate that. Do you believe you should 

5 devote time to consider the issues that are presented to the 

6 board? 

7 A. No. 

8 Q. No? 

9 A. It depends on the issue, Peter. 

10 Q. Okay. So the second bullet under duty of care, 

11 do you believe you are charged with handling your duties 

12 with ordinary care as a prudent person would do? 

13 MS. GARCIA: Form. 

14 A. Can you repeat the question? 

15 Q. (BY MR. BEASLEY) Do you believe that you have the 

16 duty to handle the organizational -- organization's issues 

17 with ordinary care as a prudent person would do? 

18 MS. GARCIA: Form. 

19 A. I don't know from a legal standpoint. I cannot 

20 answer from a legal standpoint, but I would say I approach 

21 my role on the SIM board with care that even goes above and 

22 beyond what an ordinary prudent person would provide. 

23 Q. (BY MR. BEASLEY) Is that care to the members or 

24 to the organization or both? 

25 MS. GARCIA: Form. 
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1 believe

2 A. I answered your question from a nonlegal

3 standpoint.

4 Q. I appreciate that. Do you believe you should

5 devote time to consider the issues that are presented to the

6 board?

7

8

9

10

A.

Q.

A.

Q.

No.

No?

It depends on the issue, Peter.

Okay. So the second bullet under duty of care,

11 do you believe you are charged with handling your duties

12 with ordinary care as a prudent person would do?

13

14

15

A.

Q.

MS. GARCIA: Form.

Can you repeat the question?

(BY MR. BEASLEY) Do you believe that you have the

16 duty to handle the organizational -- organization's issues

17 with ordinary care as a prudent person would do?

18

19 A.

MS. GARCIA: Form.

I don't know from a legal standpoint. I cannot

20 answer from a legal standpoint, but I would say I approach

21 my role on the SIM board with care that even goes above and

22 beyond what an ordinary prudent person would provide.

23 Q. (BY MR. BEASLEY) Is that care to the members or

24 to the organization or both?

25 MS. GARCIA: Form.
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Your question was in context of the organization. 

2 That's the context in which I answered it. 

3 Q. (BY MR. BEASLEY) Do you believe you have any duty 

4 to provide ordinary care to members of the organization? 

5 A. Ordinary care? What do you mean by ordinary 

6 care? 

7 Q. Ordinary sorry. Care as an ordinary prudent 

8 person would --

9 MS. GARCIA: Form. 

10 A. What kind of care? 

11 Q. (BY MR. BEASLEY) Caring for the rights of 

12 members. 

13 MS. GARCIA: Form. 

14 A. Do I care for the rights of members? Which 

15 rights? The right to vote? The right to drive? The right 

16 to sue? 

17 Q. (BY MR. BEASLEY) Their rights within the context 

18 of the organization that the bylaws provide. Do you believe 

19 you as a board member need to provide care to the members? 

20 MS. GARCIA: Form. 

21 A. Again, I don't know what you mean by care. I 

22 really don't know what you mean by care. I mean, care means 

23 a lot of things. 

24 

25 

Q. 

A. 

(BY MR. BEASLEY) What does it mean to you, sir? 

I care for my 81-year-old mother when she needs 
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Your question was in context of the organization.

2 That's the context in which I answered it.

3 Q. (BY MR. BEASLEY) Do you believe you have any duty

4 to provide ordinary care to members of the organization?

5 A. Ordinary care? What do you mean by ordinary

6 care?

7 Q. Ordinary sorry. Care as an ordinary prudent

8 person would -

9 MS. GARCIA: Form.

10

11

A.

Q.

What kind of care?

(BY MR. BEASLEY) Caring for the rights of

12 members.

13 MS. GARCIA: Form.

14 A. Do I care for the rights of members? Which

15 rights? The right to vote? The right to drive? The right

16 to sue?

17 Q. (BY MR. BEASLEY) Their rights within the context

18 of the organization that the bylaws provide. Do you believe

19 you as a board member need to provide care to the members?

20

21 A.

MS. GARCIA: Form.

Again, I don't know what you mean by care. I

22 really don't know what you mean by care. I mean, care means

23 a lot of things.

24

25

Q.

A.

(BY MR. BEASLEY) What does it mean to you, sir?

I care for my 81-year-old mother when she needs
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help. I care for my two-year-old son when he's ill. That's 

2 what I think about care. 

3 Q. 

4 A. 

5 Q. 

6 

7 A. 

8 Q. 

Do you care for your members in any way? 

Not in that regard, no. Not in a medical sense. 

In any sense, do you care for the members? 

MS. GARCIA: Form. 

It's a pretty broad question, but yeah. 

(BY MR. BEASLEY) So what ways do you care about 

9 the members' rights? 

10 MS. GARCIA: Form. 

11 A. I don't know all the ways. 

12 Q. (BY MR. BEASLEY) What are some of the ways then? 

13 MS. GARCIA: Form. 

14 A. If there's a member who is being -- if there's a 

15 member who's violating our rule against selling, .I would 

16 want to protect the member who is being targeted by that 

17 vendor member. I would want to protect them as much as I 

18 could. 

19 Q. (BY MR. BEASLEY) Would you care to protect 

20 members of false accusations? 

21 MS. GARCIA: Form. 

22 A. That's a very hypothetical question, Peter. You 

23 need to get specific. I can't do your job for you here. 

24 Q. (BY MR. BEASLEY) Can you answer my question? 

25 MS. GARCIA: Form. 
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help. I care for my two-year-old son when he's ill. That's

2 what I think about care.

3

4

5

6

7

8

Q.

A.

Q.

A.

Q.

Do you care for your members in any way?

Not in that regard, no. Not in a medical sense.

In any sense, do you care for the members?

MS. GARCIA: Form.

It's a pretty broad question, but yeah.

(BY MR. BEASLEY) So what ways do you care about

9 the members' rights?

10

11

12

13

14

A.

Q.

A.

MS. GARCIA: Form.

I don't know all the ways.

(BY MR. BEASLEY) What are some of the ways then?

MS. GARCIA: Form.

If there's a member who is being -- if there's a

15 member who's violating our rule against selling,.I would

16 want to protect the member who is being targeted by that

17 vendor member. I would want to protect them as much as I

18 could.

19 Q. (BY MR. BEASLEY) Would you care to protect

20 members of false accusations?

21

22 A.

MS. GARCIA: Form.

That's a very hypothetical question, Peter. You

23 need to get specific. I can't do your job for you here.

24

25

Q. (BY MR. BEASLEY) Can you answer my question?

MS. GARCIA: Form.
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I can't answer a hypothetical question. That's 

2 my right as a witness. I know that right. 

3 Q. (BY MR. BEASLEY) Do you care whether members are 

4 treated equally? 

5 A. No. 

6 Q. Don't care? 

7 A. No. Why would members need to be treated 

8 equally? 

9 Q. Do you have any duty to keep information 

10 confidential within the organization? 

11 A. 

12 

13 next page. 

14 

15 evidence? 

16 

17 

18 

19 

20 Q. 

21 SIM? 

22 A. 

23 Q. 

24 A. 

25 Q. 

I would imagine at times. 

MS. GARCIA: Form. He's referencing the 

MR. BEASLEY: Did you want to offer it into 

MS. GARCIA: I can do it now or on redirect. 

MR. BEASLEY: You can do it now. 

MS. GARCIA: Let's go ahead and mark this. 

(Exhibit No. 5 marked.) 

(BY MR. BEASLEY) Is there a budget policy for DFW 

Is there a budget policy? 

Yes. 

I'm not sure. 

Have you seen a budget policy document? 
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I can't answer a hypothetical question. That's

2 my right as a witness. I know that right.

3 Q. (BY MR. BEASLEY) Do you care whether members are

4 treated equally?

5

6

7

A.

Q.

A.

No.

Don't care?

No. Why would members need to be treated

8 equally?

9 Q. Do you have any duty to keep information

10 confidential within the organization?

11

12

A. I would imagine at times.

MS. GARCIA: Form. He's referencing the

13 next page.

14

15 evidence?

16

MR. BEASLEY: Did you want to offer it into

MS. GARCIA: I can do it now or on redirect.

17

18

19

20

21

22

23

24

25

Q.

SIM?

A.

Q.

A.

Q.

MR. BEASLEY: You can do it now.

MS. GARCIA: Let's go ahead and mark this.

(Exhibit No.5 marked.)

(BY MR. BEASLEY) Is there a budget policy for DFW

Is there a budget policy?

Yes.

I'm not sure.

Have you seen a budget policy document?
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1 A. I'm not sure. 

2 Q. You don't remember or you're not sure? 

3 A. I'm not sure. 

4 Q. Could there have been one before and it doesn't 

5 exist now? Is that what you're saying? 

6 A. No. That's not what I'm saying. 

7 Q. You just don't know one way or the other? 

B A. I'm not sure. 

9 Q. What do you mean by that? 

10 A. I mean I'm not sure. 

11 Q. You're not sure that there was one or there is 

12 one now? 

13 MS. GARCIA: Form. 

14 A. I'm not sure of either, Peter. · 

15 Q. (BY MR. BEASLEY) Okay. Is there an 

16 anti-solicitation policy document? 

17 MS. GARCIA: Form. 

18 A. There is a rules of the road document that 

19 clearly defines the anti-solicitation policy. 

20 Q. (BY MR. BEASLEY) Okay. So you mentioned the 

21 articles of incorporation. Have you reviewed those before 

22 for the organization? 

23 MS. GARCIA: Form. 

24 A. Yes. 

25 Q. (BY MR. BEASLEY) When have you reviewed the 
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1 A. I'm not sure.

2

3

Q. You don't remember or you're not sure?

A. I'm not sure.

4 Q. Could there have been one before and it doesn't

I mean I'm not sure.

You're not sure that there was one or there is

I'm not sure.

What do you mean by that?

A.

Q.

A.

Q.

A.

Q.

one now?

exist now? Is that what you're saying?

No. That's not what I'm saying.

You just don't know one way or the other?

6

5

B

7

9

11

12

10

13 MS. GARCIA: Form.

14 A. I'm not sure of either, Peter ..

15 Q. (BY MR. BEASLEY) Okay. Is there an

16 anti-solicitation policy document?

17 MS. GARCIA: Form.

18 A. There is a rules of the road document that

19 clearly defines the anti-solicitation policy.

20 Q. (BY MR. BEASLEY) Okay. So you mentioned the

21 articles of incorporation. Have you reviewed those before

22 for the organization?

23 MS. GARCIA: Form.

24 A. Yes.

25 Q. (BY MR. BEASLEY) When have you reviewed the
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1 articles of incorporation? 

2 A. 

3 

4 Q. 

5 A. 

I don't recall. 

MS. GARCIA: Form. 

(BY MR. BEASLEY) When you first joined the board? 

I don't recall specifically. I would imagine 

6 I don't think that I did before I joined the board. 

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

After -- soon thereafter you joined the board? 

I don't recall. 

When's the last time you reviewed them? 

To my recollection, the last time I reviewed them 

11 was earlier this year. 

12 MR. BEASLEY: Okay. It's not stapled, but 

13 offer -- get this labeled as Exhibit 6. 

14 (Exhibit No. 6 marked.) 

15 Q. (BY MR. BEASLEY) Do you know that the articles of 

16 incorporation are filed with the Secretary of State of 

17 Texas? 

18 A. I am aware that they're filed with the State of 

19 Texas. It appears, based on this stamp, that it is filed 

20 with the Secretary of State of Texas. 

21 Q. Do you see Article 4 on the first page of this 

22 document? 

23 A. Yes. 

24 Q. And does it describe the purposes of the 

25 organization? 
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1 articles of incorporation?

2

3

4

5

A.

Q.

A.

I don't recall.

MS. GARCIA: Form.

(BY MR. BEASLEY) When you first joined the board?

I don't recall specifically. I would imagine

6 I don't think that I did before I joined the board.

7

8

9

10

Q.

A.

Q.

A.

After -- soon thereafter you joined the board?

I don't recall.

When's the last time you reviewed them?

To my recollection, the last time I reviewed them

11 was earlier this year.

12 MR. BEASLEY: Okay. It's not stapled, but

13 offer -- get this labeled as Exhibit 6.

14 (Exhibit No.6 marked.)

15 Q. (BY MR. BEASLEY) Do you know that the articles of

16 incorporation are filed with the Secretary of State of

17 Texas?

18 A. I am aware that they're filed with the State of

19 Texas. It appears, based on this stamp, that it is filed

20 with the Secretary of State of Texas.

21 Q. Do you see Article 4 on the first page of this

22 document?

23

24

A.

Q.

Yes.

And does it describe the purposes of the

25 organization?
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1 A. It states what the purposes for which the 

2 corporation was organized. 

3 Q. And on the next page, item number three, can you 

4 read that? 

5 A. Which sentence? 

6 Q. I believe it's one sentence. 

7 A. There's two sentences there, unless it's a 

8 different-- no. There's two sentences there. 

9 Q. You can read all of it then. 

10 A. Not withstanding any of the above statements of 

11 purposes and powers, this corporation shall not, except to 

12 an insubstantial degree, engage in any activities or 

13 exercise any powers that are not in furtherance of the 

14 primary purpose of this corporation. 

15 Would you like me to continue? 

16 Q. No. Do you understand that to be a guideline or 

17 a rule? 

18 MS. GARCIA: Objection, form. 

19 A. I would call it an Article 4 of our document 

20 describing the purposes. 

21 Q. (BY MR. BEASLEY) Is that something that the board 

22 is required to follow? 

23 MS. GARCIA: Form. 

24 A. I'm not a lawyer. 

25 Q. (BY MR. BEASLEY) You don't know if you need 
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1 A. It states what the purposes for which the

2 corporation was organized.

3 Q. And on the next page, item number three, can you

4 read that?

5

6

7

A.

Q.

A.

Which sentence?

I believe it's one sentence.

There's two sentences there, unless it's a

8 different -- no. There's two sentences there.

9

10

Q.

A.

You can read all of it then.

Not withstanding any of the above statements of

11 purposes and powers, this corporation shall not, except to

12 an insubstantial degree, engage in any activities or

13 exercise any powers that are not in furtherance of the

14 primary purpose of this corporation.

15 Would you like me to continue?

16 Q. No. Do you understand that to be a guideline or

17 a rule?

18

19 A.

MS. GARCIA: Objection, form.

I would call it an Article 4 of our document

20 describing the purposes.

21 Q. (BY MR. BEASLEY) Is that something that the board

22 is required to follow?

23

24

25

A.

Q.

MS. GARCIA: Form.

I'm not a lawyer.

(BY MR. BEASLEY) You don't know if you need
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1 follow this or not? 

2 A. I'm not a lawyer. I can't answer that question. 

3 Q. You don't know what you know? 

4 MS. GARCIA: Form. 

5 A. I am not an attorney. I don't feel qualified to 

6 answer this question with any level of accuracy. 

7 Q. (BY MR. BEASLEY) When you perform your duties on 

8 the board, do you do them without consulting an attorney? 

9 A. The answer to that question is, it depends. I've 

10 consulted with my attorney a lot after you've sued us. 

11 Q. Have you -- would you are there things that 

12 you do on the board that you do not consult an attorney for? 

13 MS. GARCIA: Form. 

14 A. There are lots of things we do. 

15 Q. (BY MR. BEASLEY) That you do, correct? 

16 MS. GARCIA: Form. 

17 A. That I specifically? 

18 Q. Yes, sir. 

19 A. Yes, I do lots of things. I don't ask an 

20 attorney before I do everything. Is that what you're 

21 asking? 

22 Q. That was my question. You did answer it. So do 

23 you believe you need to follow this on your own, or do you 

24 have to consult an attorney? 

25 A. To really understand what my legal obligations 
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1 follow this or not?

2

3

4

5

A.

Q.

A.

I'm not a lawyer. I can't answer that question.

You don't know what you know?

MS. GARCIA: Form.

I am not an attorney. I don't feel qualified to

6 answer this question with any level of accuracy.

7 Q. (BY MR. BEASLEY) When you perform your duties on

8 the board, do you do them without consulting an attorney?

9 A. The answer to that question is, it depends. I've

10 consulted with my attorney a lot after you've sued us.

11 Q. Have you -- would you are there things that

12 you do on the board that you do not consult an attorney for?

13

14

15

16

17

18

19

A.

Q.

A.

Q.

A.

MS. GARCIA: Form.

There are lots of things we do.

(BY MR. BEASLEY) That you do, correct?

MS. GARCIA: Form.

That I specifically?

Yes, sir.

Yes, I do lots of things. I don't ask an

20 attorney before I do everything. Is that what you're

21 asking?

22 Q. That was my question. You did answer it. So do

23 you believe you need to follow this on your own, or do you

24 have to consult an attorney?

25 A. To really understand what my legal obligations
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1 are, I would absolutely have to consult an attorney. 

2 Q. And have you done that generally.to perform your 

3 duties? 

4 MS. GARCIA: Form. 

5 A. Yes, generally, I have. 

6 Q. (BY MR. BEASLEY) What does except to an 

7 insubstantial degree mean to you? 

8 MS. GARCIA: Form. 

9 A. I don't know where you're going with this, Peter. 

10 It means except to an insubstantial degree. It means 

11 exactly what it says it means. 

12 Q. (BY MR. BEASLEY) What does it mean to you, 

13 though? 

14 MS. GARCIA: Form. 

15 A. It means except to an insubstantial degree. 

16 Q. (BY MR. BEASLEY) So can you do -- can you engage 

17 in powers to a substantial degree that are outside of the 

18 primary purpose of the organization? 

19 MS. GARCIA: Form. 

20 A. That sounds like a hypothetical question. 

21 Q. (BY MR. BEASLEY) It's not. 

22 MS. GARCIA: It is. 

23 A. It is a hypothetical question. I don't have to 

24 answer those questions. 

25 Q. (BY MR. BEASLEY) Can you buy cars for members, 
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1 are, I would absolutely have to consult an attorney.

2 Q. And have you done that generally ,to perform your

3 duties?

4 MS. GARCIA: Form.

5

6

A.

Q.

Yes, generally, I have.

(BY MR. BEASLEY) What does except to an

7 insubstantial degree mean to you?

8

9 A.

MS. GARCIA: Form.

I don't know where you're going with this, Peter.

10 It means except to an insubstantial degree. It means

11 exactly what it says it means.

12 Q. (BY MR. BEASLEY) What does it mean to you,

13 though?

14 MS. GARCIA: Form.

15

16

A.

Q.

It means except to an insubstantial degree.

(BY MR. BEASLEY) So can you do -- can you engage

17 in powers to a substantial degree that are outside of the

18 primary purpose of the organization?

19

20

21

22

23

A.

Q.

A.

MS. GARCIA: Form.

That sounds like a hypothetical question.

(BY MR. BEASLEY) It's not.

MS. GARCIA: It is.

It is a hypothetical question. I don't have to

24 answer those questions.

25 Q. (BY MR. BEASLEY) Can you buy cars for members,
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1 authorize purchase of cars for members? 

2 A. That's another hypothetical question. 

3 Q. You don't know if you can or can't? 

4 MS. GARCIA: Form. 

5 A. No, I don't. 

6 Q. (BY MR. BEASLEY) Okay. 

7 A. There might be a circumstance under which a 

8 member could get a car at a golf tournament. 

9 Q. Okay. Are you familiar with the bylaws of the 

1o organization? 

11 A. 

12 Q. 

13 

14 A. 

15 Q. 

16 A. 

17 

18 

19 

20 me a copy. 

21 

Generally speaking, yes. 

You've reviewed those? 

MS. GARCIA: Form. 

Have I reviewed the bylaws? 

(BY MR. BEASLEY) Yes. 

I have reviewed the bylaws. 

MR. BEASLEY: I'd like to mark this as 7. 

(Exhibit No. 7 marked.) 

THE WITNESS: You're going to have to give 

MS. GARCIA: You can use the marked copy. 

22 That's what you should be using. 

23 Q. (BY MR. BEASLEY) What do you understand the 

24 bylaws to be? 

25 MS. GARCIA: Form. 
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1 authorize purchase of cars for members?

2

3

4

5

6

7

A.

Q.

A.

Q.

A.

That's another hypothetical question.

You don't know if you can or can't?

MS. GARCIA: Form.

No, I don't.

(BY MR. BEASLEY) Okay.

There might be a circumstance under which a

8 member could get a car at a golf tournament.

9 Q. Okay. Are you familiar with the bylaws of the

10 organization?

11

12

13

14

15

16

17

18

19

20

21

A.

Q.

A.

Q.

A.

me a copy.

Generally speaking, yes.

You've reviewed those?

MS. GARCIA: Form.

Have I reviewed the bylaws?

(BY MR. BEASLEY) Yes.

I have reviewed the bylaws.

MR. BEASLEY: I'd like to mark this as 7.

(Exhibit No.7 marked.)

THE WITNESS: You're going to have to give

MS. GARCIA: You can use the marked copy.

22 That's what you should be using.

23 Q. (BY MR. BEASLEY) What do you understand the

24 bylaws to be?

25 MS. GARCIA: Form.
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Which bylaws? 

(BY MR. BEASLEY) The ones you have Exhibit No. 7. 

They're the bylaws of our chapter of SIM. 

Do they describe its operation? 

No, not really. 

MS. GARCIA: Form. 

(BY MR. BEASLEY) What do you believe it 

We have a lot of operations that are not included 

1o anywhere in here. 

11 Q. Do you need to follow -- does the board need to 

12 follow these bylaws? 

13 MS. GARCIA: Form. 

14 A. Can we go back? Because I believe I've answered 

15 this question before about bylaws and following them. I 

16 think I'm pretty sure I remember that question. 

17 Q. (BY MR. BEASLEY) Do you have to follow these 

18 specific ones? 

19 A. Do I have to follow them? 

20 Q. As a board member, yes. 

21 A. I mean, I don't have to do anything. 

22 Q. Okay. Good. So when you mentioned the different 

23 committees and positions that you have served on for the DFW 

24 SIM chapter, have you been on a nominating committee? 

25 A. I have been. 
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1

2

3

4

5

6

7

A.

Q.

A.

Q.

A.

Q.

Which bylaws?

(BY MR. BEASLEY) The ones you have Exhibit No.7.

They're the bylaws of our chapter of SIM.

Do they describe its operation?

No, not really.

MS. GARCIA: Form.

(BY MR. BEASLEY) What do you believe it

8 describes?

9 A. We have a lot of operations that are not included

10 anywhere in here.

11 Q. Do you need to follow -- does the board need to

12 follow these bylaws?

13

14 A.

MS. GARCIA: Form.

Can we go back? Because I believe I've answered

15 this question before about bylaws and following them. I

16 think I'm pretty sure I remember that question.

17 Q. (BY MR. BEASLEY) Do you have to follow these

18 specific ones?

19

20

21

22

A.

Q.

A.

Q.

Do I have to follow them?

As a board member, yes.

I mean, I don't have to do anything.

Okay. Good. So when you mentioned the different

23 committees and positions that you have served on for the DFW

24 SIM chapter, have you been on a nominating committee?

25 A. I have been.
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When have you been on a nominating committee? 

For this year's board slate. 

For this year 2016 or for 2017? 

As far as I know, this is 2016. 

To nominate the members for 2017 or to nominate 

6 the members for 2016? 

7 A. 

8 Q. 

9 A. 

Nominate the members for this year. 

So that was in 2015; is that correct? 

Correct. It was in the latter part of 2015 that 

10 we nominated the board members for 2016. 

11 

12 

Q. 

A. 

So were you on a nominating committee in 2014? 

I don't remember. I don't think so. I think 

13 this last year was the first time I did it. I think it's 

14 only for the president and the past-president -- the chair, 

15 the vice president, and the past-president. 

16 Q. So are there specific duties of the vice chair, 

17 Section 8, Page 8 of this document? Do you see the duties 

18 of the vice chair? 

19 A. Yes. I see that. 

20 Q. And are those the duties that you fulfill? 

21 MS. GARCIA: Form. 

22 A. Which ones? 

23 Q. (BY MR. BEASLEY) All those listed under Section 

24 8? 

25 A. I only see one listed. 
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When have you been on a nominating committee?

For this year's board slate.

For this year 2016 or for 2017?

As far as I know, this is 2016.

To nominate the members for 2017 or to nominate

6 the members for 2016?

7

8

9

A.

Q.

A.

Nominate the members for this year.

So that was in 2015; is that correct?

Correct. It was in the latter part of 2015 that

10 we nominated the board members for 2016.

11

12

Q.

A.

So were you on a nominating committee in 2014?

I don't remember. I don't think so. I think

13 this last year was the first time I did it. I think it's

14 only for the president and the past-president -- the chair,

15 the vice president, and the past-president.

16 Q. So are there specific duties of the vice chair,

17 Section 8, Page 8 of this document? Do you see the duties

18 of the vice chair?

19

20

21

22

23

24 8?

25

A.

Q.

A.

Q.

A.

Yes. I see that.

And are those the duties that you fulfill?

MS. GARCIA: Form.

Which ones?

(BY MR. BEASLEY) All those listed under Section

I only see one listed.
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1 MS. GARCIA: Form. 

2 Q. (BY MR. BEASLEY) That's correct. That one. 

3 A. So why'd you say plural? I see that I'm expected 

4 to perform such other duties as may be assigned to the vice 

s chair from time to time by chair and executive committee. 

6 Q. And in the Section 8 section itself, do you have 

7 those duties and privileges? 

8 MS. GARCIA: Form. 

9 A. I have all the powers and perform all duties of 

10 the chair in the absence or incapacity of the chair. 

11 Q. (BY MR. BEASLEY) On Page 12 of this document, 

12 which is Article 5, the executive committee, do you see that 

13 page? 

14 A. I do. 

15 Q. And Section 1 lists the members of the executive 

16 committee. Do you see that? 

17 A. Yes. 

18 Q. And do you notice a designation of nonvoting 

19 members at large? 

20 MS. GARCIA: Form. 

21 A. Do I notice -- I see those words on this section. 

22 Q. (BY MR. BEASLEY) Yes. Do you understand that 

23 there are nonvoting members at large in the organization? 

24 MS. GARCIA: Form. 

25 A. This document says that there are "and nonvoting 
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1

2

3

Q.

A.

MS. GARCIA: Form.

(BY MR. BEASLEY) That's correct. That one.

So why'd you say plural? I see that I'm expected

4 to perform such other duties as may be assigned to the vice

5 chair from time to time by chair and executive committee.

6 Q. And in the Section 8 section itself, do you have

7 those duties and privileges?

8

9 A.

MS. GARCIA: Form.

I have all the powers and perform all duties of

10 the chair in the absence or incapacity of the chair.

11 Q. (BY MR. BEASLEY) On Page 12 of this document,

12 which is Article 5, the executive committee, do you see that

13 page?

14 A. I do.

15 Q. And Section 1 lists the members of the executive

16 committee. Do you see that?

17 A. Yes.

18 Q. And do you notice a designation of nonvoting

19 members at large?

20

21

22

A.

Q.

MS. GARCIA: Form.

Do I notice -- I see those words on this section.

(BY MR. BEASLEY) Yes. Do you understand that

23 there are nonvoting members at large in the organization?

24

25 A.

MS. GARCIA: Form.

This document says that there are "and nonvoting
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1 members at large." 

2 Q. (BY MR. BEASLEY) Do you understand that there are 

3 or are not nonvoting members? 

4 MS. GARCIA: Form. 

5 A. Can you be more specific? 

6 Q. (BY MR. BEASLEY) I'm just saying, do you 

7 understand what this section is saying? 

8 MS. GARCIA: Form. 

9 A. I believe I understand what this section is 

10 saying. 

11 Q. (BY MR. BEASLEY) And do you believe all members 

12 can vote? All members of the board, are they voting 

13 members? 

14 A. It depends on what we're voting on. 

15 Q. So you see something here that says depends on 

16 what the vote is on? 

17 MS. GARCIA: Form. 

18 A. I know that -- I know every year the entire 

19 membership votes on certain items, so there are cases in 

20 which these nonvoting members vote. 

21 Q. (BY MR. BEASLEY) On the board, these are members 

22 of the board, the executive committee? 

23 A. Correct. 

24 Q. And there are times when they vote? Is that what 

25 you're saying? 
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1 members at large."

2 Q. (BY MR. BEASLEY) Do you understand that there are

3 or are not nonvoting members?

4

5

6

A.

Q.

MS. GARCIA: Form.

Can you be more specific?

(BY MR. BEASLEY) I'm just saying, do you

7 understand what this section is saying?

8

9 A.

MS. GARCIA: Form.

I believe I understand what this section is

10 saying.

11 Q. (BY MR. BEASLEY) And do you believe all members

12 can vote? All members of the board, are they voting

13 members?

14

15

A.

Q.

It depends on what we're voting on.

So you see something here that says depends on

16 what the vote is on?

17

18 A.

MS. GARCIA: Form.

I know that -- I know every year the entire

19 membership votes on certain items, so there are cases in

20 which these nonvoting members vote.

21 Q. (BY MR. BEASLEY) On the board, these are members

22 of the board, the executive committee?

23

24

A.

Q.

Correct.

And there are times when they vote? Is that what

25 you're saying?
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Absolutely. I just gave you an example. 

They vote on board issues; is that correct? 

I mean, I think the members of the board is 

actually absolutely a board issue, membership of the board. 

Q. So you're referring to the fact that all members 

6 vote on the board selection? 

7 A. 

8 Q. 

9 A. 

10 Q. 

They vote on the nominated slate. 

Yes. At a general meeting; is that correct? 

Yes. That's correct. 

So at a board meeting, do all the members attend 

11 board meetings? 

12 A. No. 

13 Q. Just the board members; isn't that correct? 

14 MS. GARCIA: Form. 

15 A. Not all the board members, but all the board 

16 members are invited. 

17 Q. (BY MR. BEASLEY) And do you understand that some 

18 of the board members are nonvoting members of the board? 

19 A. It depends on what we're voting on, Peter. 

20 Q. So what would be something that the members of 

21 the board can vote on that are not general issues? 

22 A. You know, Peter, from my perspective, I like to 

23 be an inclusive leader, and so when members of the board 

24 share their opinion on certain voting matters, I think it's 

25 always appropriate to hear them and listen to them, whether 
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1

2

3

A.

Q.

A.

Absolutely. I just gave you an example.

They vote on board issues; is that correct?

I mean, I think the members of the board is

4 actually absolutely a board issue, membership of the board.

5 Q. So you're referring to the fact that all members

6 vote on the board selection?

7

8

9

10

A.

Q.

A.

Q.

They vote on the nominated slate.

Yes. At a general meeting; is that correct?

Yes. That's correct.

So at a board meeting, do all the members attend

11 board meetings?

12

13

14

15

A.

Q.

A.

No.

Just the board members; isn't that correct?

MS. GARCIA: Form.

Not all the board members, but all the board

16 members are invited.

17 Q. (BY MR. BEASLEY) And do you understand that some

18 of the board members are nonvoting members of the board?

19

20

A.

Q.

It depends on what we're voting on, Peter.

So what would be something that the members of

21 the board can vote on that are not general issues?

22 A. You know, Peter, from my perspective, I like to

23 be an inclusive leader, and so when members of the board

24 share their opinion on certain voting matters, I think it's

25 always appropriate to hear them and listen to them, whether
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1 they're votes officially count or not. 

2 Q. So you awe allow them to vote whether or not they 

3 officially count or not? 

4 A. I did not say that. I said we allow them to 

5 voice their opinion and provide feedback and input. Why 

6 would we want them on the board otherwise? 

7 Q. And you believe they have a vote; is that 

8 correct? 

9 MS. GARCIA: Form. 

10 A. I believe they have a voice. 

11 Q. (BY MR. BEASLEY) I asked a vote. Can they vote? 

12 A. It depends. I told you -- I've already answered 

13 that question. It depends. 

14 Q. Some cases, you think that they can vote on 

15 issues of the board? 

16 A. Absolutely. I would never discourage someone in 

17 a volunteer organization from expressing their opinion, 

18 particularly those dedicating time to be on a board. I 

19 think it's rude to say that their opinion doesn't matter. 

20 Q. And you equate an opinion and a vote the same 

21 thing? 

22 A. I never said that. 

23 Q. Okay. Is a vote different than an opinion? 

24 MS. GARCIA: Form. 

25 A. By definition, yes. 
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1 they're votes officially count or not.

2 Q. So you awe allow them to vote whether or not they

3 officially count or not?

4 A. I did not say that. I said we allow them to

5 voice their opinion and provide feedback and input. Why

6 would we want them on the board otherwise?

7 Q. And you believe they have a vote; is that

8 correct?

9 MS. GARCIA: Form.

10

11

12

A.

Q.

A.

I believe they have a voice.

(BY MR. BEASLEY) I asked a vote. Can they vote?

It depends. I told you -- I've already answered

13 that question. It depends.

14 Q. Some cases, you think that they can vote on

15 issues of the board?

16 A. Absolutely. I would never discourage someone in

17 a volunteer organization from expressing their opinion,

18 particularly those dedicating time to be on a board. I

19 think it's rude to say that their opinion doesn't matter.

20 Q. And you equate an opinion and a vote the same

21 thing?

22

23

24

25

A.

Q.

A.

I never said that.

Okay. Is a vote different than an opinion?

MS. GARCIA: Form.

By definition, yes.
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(BY MR. BEASLEY) Okay. And is this part of the 

2 bylaws that you can ignore or follow? 

3 MS. GARCIA: Form. 

4 A. Peter, my history on the board, there's never 

5 ever been a situation in which adding or subtracting the 

6 votes of the members at large would have changed the outcome 

7 of any single decision. And so, when they offer their 

8 opinion, I listen to it, but there's never been a case where 

9 we even needed to go back and say, let's count the votes. 

10 To my knowledge, there's never even been a roll call vote. 

11 So how would you even know who's voting or not? 

12 

13 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Q. 

(BY MR. BEASLEY) What's a roll call vote? 

When you ask everyone by name what they vote. 

Do you have silent votes? 

We have consent agendas. 

No. Silent where you don't know who voted, where 

17 it's not oral or not by a raise of hands? 

18 A. No. Not to my knowledge. I don't believe we've 

19 employed that. 

20 Q. Has it ever been requested? 

21 A. I don't recall, Peter. That's a very broad 

22 question. 

23 Q. Has this lawsuit helped or hurt the organization, 

24 do you feel? 

25 MS. GARCIA: Form. 
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(BY MR. BEASLEY) Okay. And is this part of the

2 bylaws that you can ignore or follow?

3

4 A.

MS. GARCIA: Form.

Peter, my history on the board, there's never

5 ever been a situation in which adding or subtracting the

6 votes of the members at large would have changed the outcome

7 of any single decision. And so, when they offer their

8 opinion, I listen to it, but there's never been a case where

9 we even needed to go back and say, let's count the votes.

10 To my knowledge, there's never even been a roll call vote.

11 So how would you even know who's voting or not?

12

13

14

15

16

Q.

A.

Q.

A.

Q.

(BY MR. BEASLEY) What's a roll call vote?

When you ask everyone by name what they vote.

Do you have silent votes?

We have consent agendas.

No. Silent where you don't know who voted, where

17 it's not oral or not by a raise of hands?

18 A. No. Not to my knowledge. I don't believe we've

19 employed that.

20

21

Q.

A.

Has it ever been requested?

I don't recall, Peter. That's a very broad

22 question.

23 Q. Has this lawsuit helped or hurt the organization,

24 do you feel?

25 MS. GARCIA: Form.
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Has this lawsuit helped or hurt the organization? 

2 I think you'd be crazy if you think that this is helpful. 

3 Q. (BY MR. BEASLEY) Do you think it's hurt? 

4 MS. GARCIA: Form. 

5 A. You know, in some ways, it solidified some bonds. 

6 From the standpoint of this being an absolute waste of time 

7 over a very superfluous issue and really as a matter, from 

8 my opinion, for you to strike back at us, this is very 

9 harmful. I need to be at work today. I have 75 people 

10 whose families I'm responsible for, and when you're sitting 

11 here asking me questions, I'm not able to care for them. 

12 They're my number one priority, even over SIM. So from that 

13 standpoint, yeah, it's absolutely been harmful. From the 

14 standpoint of Janis and I growing closer together through 

15 this and built a stronger bond or us and the rest of the 

16 board, absolutely, and so, I guess that's the silver lining 

17 of this very unfortunate situation that you put us in, 

18 Peter. 

19 Q. (BY MR. BEASLEY) So you feel this lawsuit is, you 

20 said striking back? Is that what you said? 

21 A. I feel like you have no legal basis for this 

22 lawsuit, just like all the other lawsuits you've 

23 perpetuated. 

24 Q. Would it be in the best interest of SIM for board 

25 members not to sue the organization? 
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Has this lawsuit helped or hurt the organization?

2 I think you'd be crazy if you think that this is helpful.

3

4

5

Q.

A.

(BY MR. BEASLEY) Do you think it's hurt?

MS. GARCIA: Form.

You know, in some ways, it solidified some bonds.

6 From the standpoint of this being an absolute waste of time

7 over a very superfluous issue and really as a matter, from

8 my opinion, for you to strike back at us, this is very

9 harmful. I need to be at work today. I have 75 people

10 whose families I'm responsible for, and when you're sitting

11 here asking me questions, I'm not able to care for them.

12 They're my number one priority, even over SIM. So from that

13 standpoint, yeah, it's absolutely been harmful. From the

14 standpoint of Janis and I growing closer together through

15 this and built a stronger bond or us and the rest of the

16 board, absolutely, and so, I guess that's the silver lining

17 of this very unfortunate situation that you put us in,

18 Peter.

19 Q. (BY MR. BEASLEY) So you feel this lawsuit is, you

20 said striking back? Is that what you said?

21 A. I feel like you have no legal basis for this

22 lawsuit, just like all the other lawsuits you've

23 perpetuated.

24 Q. Would it be in the best interest of SIM for board

25 members not to sue the organization?
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1 MS. GARCIA: Form. 

2 A. That's a hypothetical. In this specific case, 

3 Peter, it's absolutely not in our best interest. You think 

4 you're a white knight coming in here to save us, and you're 

5 not. You're an annoyance. 

6 Q. (BY MR. BEASLEY) You believe I'm an annoyance? 

7 A. I believe you're a huge distraction from us 

8 accomplishing our purpose and what we set out to do. 

9 Q. And what is a white knight? You're talking about 

10 race again? 

11 A. No. 

12 MS. GARCIA: Objection, form. You don't 

13 have to answer that question. It's harassing. 

14 Q. (BY MR. BEASLEY) What did you mean white knight? 

15 A. White knight is a term from literature that is in 

16 a lot of literature books. I believe I probably read it in 

17 one of my lib~ral arts classes at Texas A&M University, but 

18 it's someone who comes in and saves the day. No one else 

19 can save them. They're rushing in in a moment of need, and 

20 I believe you try to portray yourself as that, as a defender 

21 of our organization, and nothing could be further from the 

22 truth. You don't care about our organization in one bit in 

23 my opinion. You care about your yourself, in my opinion. 

24 Q. When did you form that opinion? 

25 A. It would have been earlier this year, after I was 
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1 MS. GARCIA: Form.

2 A. That's a hypothetical. In this specific case,

3 Peter, it's absolutely not in our best interest. You think

4 you're a white knight coming in here to save us, and you're

5 not. You're an annoyance.

6

7

Q.

A.

(BY MR. BEASLEY) You believe I'm an annoyance?

I believe you're a huge distraction from us

Q. And what is a white knight? You're talking about

race again?

A. No.

MS. GARCIA: Objection, form. You don't

have to answer that question. It's harassing.

8 accomplishing our purpose and what we set out to do.

9

11

10

12

13

14 Q. (BY MR. BEASLEY) What did you mean white knight?

15 A. White knight is a term from literature that is in

16 a lot of literature books. I believe I probably read it in

17 one of my lib~ral arts classes at Texas A&M University, but

18 it's someone who comes in and saves the day. No one else

19 can save them. They're rushing in in a moment of need, and

20 I believe you try to portray yourself as that, as a defender

21 of our organization, and nothing could be further from the

22 truth. You don't care about our organization in one bit in

23 my opinion. You care about your yourself, in my opinion.

24 Q. When did you form that opinion?

25 A. It would have been earlier this year, after I was
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made aware of the vast extent of the discord that you had 

caused in the organization that I did not know about before 

I became the vice chair. 

Q. Okay. So before that, you did not have that 

s opinion; is that correct? 

6 MS. GARCIA: Form. 

7 A. I don't remember exactly when I had it. It came 

8 around sometime this year, Peter, is when I came to that 

9 conclusion. 

10 Q. (BY MR. BEASLEY) 2016? Do you believe it's 

11 inappropriate for board members to lie? 

12 MS. GARCIA: Form. 

13 A. I don't know. That's a hypothetical question. I 

14 don't have to answer that question. 

15 Q. (BY MR. BEASLEY) Do you believe board members can 

16 violate the bylaws? 

17 MS. GARCIA: Form. 

18 A. Do I believe it's -- it sounds like a theoretical 

19 question, but in theory, yes, it's absolutely a possibility. 

20 That's why we have them. 

21 Q. (BY MR. BEASLEY) Is it appropriate for board 

22 members to violate the bylaws? 

23 MS. GARCIA: Form. 

24 A. I can't answer that question. It's way too 

25 broad, and it's a hypothetical. I don't have to answer 
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made aware of the vast extent of the discord that you had

caused in the organization that I did not know about before

I became the vice chair.

4 Q. Okay. So before that, you did not have that

5 opinion; is that correct?

6

7 A.

MS. GARCIA: Form.

I don't remember exactly when I had it. It came

8 around sometime this year, Peter, is when I came to that

9 conclusion.

10 Q. (BY MR. BEASLEY) 2016? Do you believe it's

11 inappropriate for board members to lie?

12

13 A.

MS. GARCIA: Form.

I don't know. That's a hypothetical question. I

14 don't have to answer that question.

15 Q. (BY MR. BEASLEY) Do you believe board members can

16 violate the bylaws?

17

18 A.

MS. GARCIA: Form.

Do I believe it's -- it sounds like a theoretical

19 question, but in theory, yes, it's absolutely a possibility.

20 That's why we have them.

21 Q. (BY MR. BEASLEY) Is it appropriate for board

22 members to violate the bylaws?

23

24 A.

MS. GARCIA: Form.

I can't answer that question. It's way too

25 broad, and it's a hypothetical. I don't have to answer
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1 hypotheticals, and so, you can keep asking them, Peter, but 

2 I can keep telling you they're hypotheticals, and you're 

3 going to have to re-ask your question. So maybe just put a 

4 little forethought before you ask. 

5 Q. (BY MR. BEASLEY) It is not hypothetical, but if 

6 you don't 

7 A. It is hypothetical. 

8 Q. Do you believe board members can violate bylaws? 

9 MS. GARCIA: Form. 

10 A. I already answered that question. 

11 Q. (BY MR. BEASLEY) You believe it's a hypothetical? 

12 A. I said yes to that question. The next question 

13 you asked was a hypothetical, and I didn't answer that 

14 question. 

15 Q. Do you believe board members are allowed to 

16 violate the bylaws? 

17 MS. GARCIA: Form. 

18 A. Allowed to by whom? 

19 Q. (BY MR. BEASLEY) The rules of the organization. 

20 MS. GARCIA: Form. 

21 A. That's not a whom. 

22 Q. (BY MR. BEASLEY) By the rules of the 

23 organization, are board members allowed to violate the 

24 bylaws? 

25 A. Rules don't allow or disallow board members. 
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1 hypotheticals, and so, you can keep asking them, Peter, but

2 I can keep telling you they're hypotheticals, and you're

3 going to have to re-ask your question. So maybe just put a

4 little forethought before you ask.

5 Q. (BY MR. BEASLEY) It is not hypothetical, but if

6 you don't

7

8

9

10

11

12

A.

Q.

A.

Q.

A.

It is hypothetical.

Do you believe board members can violate bylaws?

MS. GARCIA: Form.

I already answered that question.

(BY MR. BEASLEY) You believe it's a hypothetical?

I said yes to that question. The next question

13 you asked was a hypothetical, and I didn't answer that

14 question.

15 Q. Do you believe board members are allowed to

16 violate the bylaws?

17

18

19

20

21

22

A.

Q.

A.

Q.

MS. GARCIA: Form.

Allowed to by whom?

(BY MR. BEASLEY) The rules of the organization.

MS. GARCIA: Form.

That's not a whom.

(BY MR. BEASLEY) By the rules of the

23 organization, are board members allowed to violate the

24 bylaws?

25 A. Rules don't allow or disallow board members.
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1 Rules are inanimate objects. 

2 Q. Okay. That's what you feel? 

3 A. That's what I know. A rule is not a person. 

4 You're assigning -- you're personifying the rules. 

5 Q. Are board members aloud to breach contracts of 

6 the organization? 

7 MS. GARCIA: Form. 

8 A. Allowed to by who? 

9 Q. (BY MR. BEASLEY) Themselves. Can they breach a 

10 contract? 

11 A. That sounds like a hypothetical. I guess in a 

12 hypothetical world, yes, a board member could breach a 

13 contract. 

14 Q. 

15 A. 

Is it okay for board members to breach contracts? 

I don't know. That's a pretty broad question. 

16 You have to give me a circumstance, if you can think of one. 

17 Q. Have you wanted to change any of the testimony 

18 you've given earlier? During any of the breaks, have you 

19 thought about any of what you said? 

20 A. You think you caught me in something, Peter? No, 

21 I don't want to change my testimony. 

22 Q. Fiduciary duty, do you know what that term means? 

23 MS. GARCIA: Form. 

24 A. I can't answer that from a legal perspective. 

25 Q. (BY MR. BEASLEY) I'm not asking from a legal 
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1 Rules are inanimate objects.

2

3

Q.

A.

Okay. That's what you feel?

That's what I know. A rule is not a person.

4 You're assigning -- you're personifying the rules.

5 Q. Are board members aloud to breach contracts of

6 the organization?

7

8

9

A.

Q.

MS. GARCIA: Form.

Allowed to by who?

(BY MR. BEASLEY) Themselves. Can they breach a

10 contract?

11 A. That sounds like a hypothetical. I guess in a

12 hypothetical world, yes, a board member could breach a

13 contract.

14

15

Q.

A.

Is it okay for board members to breach contracts?

I don't know. That's a pretty broad question.

16 You have to give me a circumstance, if you can think of one.

17 Q. Have you wanted to change any of the testimony

18 you've given earlier? During any of the breaks, have you

19 thought about any of what you said?

20 A. You think you caught me in something, Peter? No,

21 I don't want to change my testimony.

22

23

24

25

Q.

A.

Q.

Fiduciary duty, do you know what that term means?

MS. GARCIA: Form.

I can't answer that from a legal perspective.

(BY MR. BEASLEY) I'm not asking from a legal
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1 perspective. Do you know what it means? 

2 A. I think fiduciary duty is a legal term. Is it 

3 not? 

4 Q. 

5 A. 

6 Q. 

7 

Do you know what a fiduciary is? 

No. 

Okay. Does Dallas SIM support philanthropy? 

MS. GARCIA: Form. 

8 A. We have been encouraged by national, just like 

9 all the other chapters, to branch into philanthropy. In 

10 fact, they've even established four different philanthropy 

11 awards to be handed out to chapter leaders for their 

12 philanthropic efforts. 

13 Q. (BY MR. BEASLEY) So does Dallas SIM support 

14 philanthropy? You said it encouraged it. 

15 A. We -- absolutely, we support philanthropy, just 

16 like every single other SIM chapter in North America. 

17 Q. So you say just like. Do all the chapters fund 

18 philanthropy from members' dues, or do they raise --
19 A. I can't speak to other how they budget or how 

20 they don't budget. I can't speak to that. 

21 Q. Okay. So --

22 A. I know that the amount of money that we give away 

23 we more than cover in money that we receive for 

24 sponsorships, dramatically more. We are adding a lot of 

25 value to our members' dues. 
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1 perspective. Do you know what it means?

2

3 not?

4

5

6

7

8

A.

Q.

A.

Q.

A.

I think fiduciary duty is a legal term. Is it

Do you know what a fiduciary is?

No.

Okay. Does Dallas SIM support philanthropy?

MS. GARCIA: Form.

We have been encouraged by national, just like

9 all the other chapters, to branch into philanthropy. In

10 fact, they've even established four different philanthropy

11 awards to be handed out to chapter leaders for their

12 philanthropic efforts.

13 Q. (BY MR. BEASLEY) So does Dallas SIM support

14 philanthropy? You said it encouraged it.

15 A. We -- absolutely, we support philanthropy, just

16

17

18

19

20

21

22

like every single other SIM chapter in North America.

Q. SO you say just like. Do all the chapters fund

philanthropy from members' dues, or do they raise --

A. I can't speak to other how they budget or how

they don't budget. I can't speak to that.

Q. Okay. So --

A. I know that the amount of money that we give away

23 we more than cover in money that we receive for

24 sponsorships, dramatically more. We are adding a lot of

25 value to our members' dues.
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You said the sponsor -- what did you mean by the 

amount of money received by sponsors? You were saying it's 

more than what you give away in philanthropy? Is that what 

you were saying? 

MS. GARCIA: Form. 

A. So we receive revenue in a few different ways. 

You've outlined one of those with membership dues. I've 

8 brought up another with sponsors. 

9 Q. (BY MR. BEASLEY) Yes. 

10 A. And I'm saying that that revenue stream of 

11 sponsorship, that dollar amount has always been higher than 

12 the amount of money that we dedicate to community outreach, 

13 what you're referring to as philanthropy, but I think it's 

14 really community outreach because it's -- that's a broader 

15 term. 

16 Q. You believe the sponsor dollars can be used for 

17 any purpose? Is that what you're saying? 

18 MS. GARCIA: Form. 

19 A. It depends. 

20 Q. (BY MR. BEASLEY) Which cases can it not be used 

21 for -- are there cases that it's dedicated for a particular 

22 purpose? 

23 A. There's one I'm aware of, the Bravo Tech golf 

24 tournament. 

25 Q. What is that sponsor -- what are those sponsor 
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You said the sponsor -- what did you mean by the

2

3

4

5

amount of money received by sponsors? You were saying it's

more than what you give away in philanthropy? Is that what

you were saying?

MS. GARCIA: Form.

6 A. So we receive revenue in a few different ways.

7 You've outlined one of those with membership dues. I've

8 brought up another with sponsors.

9

10

Q.

A.

(BY MR. BEASLEY) Yes.

And I'm saying that that revenue stream of

11 sponsorship, that dollar amount has always been higher than

12 the amount of money that we dedicate to community outreach,

13 what you're referring to as philanthropy, but I think it's

14 really community outreach because it's -- that's a broader

15 term.

16 Q. You believe the sponsor dollars can be used for

17

18

19

20

21

any purpose? Is that what you're saying?

MS. GARCIA: Form.

A. It depends.

Q. (BY MR. BEASLEY) Which cases can it not be used

for -- are there cases that it's dedicated for a particular

22 purpose?

23 A. There's one I'm aware of, the Bravo Tech golf

24 tournament.

25 Q. What is that sponsor -- what are those sponsor
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1 dollars used for? 

2 A. STEM. 

3 Q. STEM? Are there any other sponsor initiatives 

4 that are dedicated for community outreach? 

5 A. Not that I'm aware of. 

6 Q. So when you mentioned the amount that's given 

7 away, is it less than what's brought in from the Bravo Tech 

8 golf event, or you're saying all the sponsorship dollars? 

9 MS. GARCIA: Form. 

10 A. I'm not sure what you're asking, Peter. I've 

11 answered the question very clearly. 

12 Q. (BY MR. BEASLEY) You said that the Bravo event 

13 raises money specifically for STEM; is that correct? 

14 A. Correct. They raise money specifically for our 

15 chapter to give to our STEM recipients. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

And does the chapter give more than that amount? 

Yes. 

And that comes from what other source? 

Other sponsors. 

Other sponsors? Other sponsors for specific 

21 charity events? 

22 A. Other sponsors in general. 

23 Q. So the general sponsor dollars can be used for 

24 STEM in your estimation; is that correct? 

25 MS. GARCIA: Form. 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  170

NELLSON BURNS, JULY 29, 2016

Page 135

1 dollars used for?

2

3

A.

Q.

STEM.

STEM? Are there any other sponsor initiatives

4 that are dedicated for community outreach?

5

6

A.

Q.

Not that I'm aware of.

So when you mentioned the amount that's given

7 away, is it less than what's brought in from the Bravo Tech

8 golf event, or you're saying all the sponsorship dollars?

9

10 A.

MS. GARCIA: Form.

I'm not sure what you're asking, Peter. I've

11 answered the question very clearly.

12 Q. (BY MR. BEASLEY) You said that the Bravo event

13 raises money specifically for STEM; is that correct?

14 A. Correct. They raise money specifically for our

15 chapter to give to our STEM recipients.

16

17

18

19

20

Q.

A.

Q.

A.

Q.

And does the chapter give more than that amount?

Yes.

And that comes from what other source?

Other sponsors.

Other sponsors? Other sponsors for specific

21 charity events?

22

23

A.

Q.

Other sponsors in general.

So the general sponsor dollars can be used for

24 STEM in your estimation; is that correct?

25 MS. GARCIA: Form.
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I think all the chapters use some level of 

2 sponsorship to support 

3 Q. (BY MR. BEASLEY) I'm asking about this chapter 

4 and what you know about this chapter. 

5 A. Well, if I say all the chapters, don't you think 

6 that includes this chapter, Peter? 

7 Q. 

8 A. 

9 answer. 

10 Q. 

11 A. 

12 Q. 

13 operate? 

14 

15 A. 

16 Q. 

17 A. 

I ask the questions. You don't. 

I answered your question, and I gave you the 

So you believe that the Dallas chapter -

I believe that all chapters. 

Okay. So you do know how all the other chapters 

MS. GARCIA: Form. 

No, I don't. 

(BY MR. BEASLEY) Okay. 

I believe all the chapters use some level of 

18 sponsorship dollars to fund their STEM and their 

19 philanthropy and community outreach, to the specifics of 

20 which I have no idea, Peter. 

21 Q. Have you met any individuals or people in SIM 

22 that you ultimately did business with? 

23 MS. GARCIA: Form. 

24 A. I think most of the members that are in SIM that 

25 I've done business with, with the exception of you, I met 
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I think all the chapters use some level of

2 sponsorship to support

3 Q. (BY MR. BEASLEY) I'm asking about this chapter

4 and what you know about this chapter.

5 A. Well, if I say all the chapters, don't you think

6 that includes this chapter, Peter?

7

8

Q.

A.

I ask the questions. You don't.

I answered your question, and I gave you the

9 answer.

10

11

12

Q.

A.

Q.

So you believe that the Dallas chapter -

I believe that all chapters.

Okay. So you do know how all the other chapters

13 operate?

14 MS. GARCIA: Form.

15

16

17

A.

Q.

A.

No, I don't.

(BY MR. BEASLEY) Okay.

I believe all the chapters use some level of

18 sponsorship dollars to fund their STEM and their

19 philanthropy and community outreach, to the specifics of

20 which I have no idea, Peter.

21 Q. Have you met any individuals or people in SIM

22 that you ultimately did business with?

23

24 A.

MS. GARCIA: Form.

I think most of the members that are in SIM that

25 I've done business with, with the exception of you, I met
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1 prior to joining SIM. 

2 Q. (BY MR. BEASLEY) So I would be the only person 

3 that you've met at SIM that you did business with; is that 

4 correct, 

5 MS. GARCIA: Form. 

6 A. That's not what I said. 

7 Q. (BY MR. BEASLEY) So who else other than me did 

8 you meet in SIM that you did business with? 

9 A. What I said was, I met those people before I was 

10 in SIM. I did business with them, and then I became a 

11 member, and so that's where the relationship was established 

12 prior to SIM. To my knowledge, it's Farr Systems and Bravo 

13 Tech. 

14 Q. But there's no other members that you met in SIM 

15 other than me? Is what you're saying? 

16 

17 

18 

A. 

Q. 

A. 

I met a lot of people in SIM other than you. 

That you did business with? 

That I met in SIM prior to doing business with? 

19 I don't remember, Peter. Not to my knowledge. 

20 Q. Okay. Is it against the rules for members to do 

21 business with each other? 

22 A. Only if the vendor member is approaching members 

23 of SIM in an unsolicited manner. 

24 Q. But if they -- when you say in an unsolicited 

25 manner, what do you mean? 
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1 prior to joining SIM.

2 Q. (BY MR. BEASLEY) So I would be the only person

3 that you've met at SIM that you did business with; is that

4 correct,

5

6

7

A.

Q.

MS. GARCIA: Form.

That's not what I said.

(BY MR. BEASLEY) So who else other than me did

8 you meet in SIM that you did business with?

9 A. What I said was, I met those people before I was

10 in SIM. I did business with them, and then I became a

11 member, and so that's where the relationship was established

12 prior to SIM. To my knowledge, it's Farr Systems and Bravo

13 Tech.

14 Q. But there's no other members that you met in SIM

15 other than me? Is what you're saying?

16

17

18

A.

Q.

A.

I met a lot of people in 81M other than you.

That you did business with?

That I met in SIM prior to doing business with?

19 I don't remember, Peter. Not to my knowledge.

20 Q. Okay. Is it against the rules for members to do

21 business with each other?

22 A. Only if the vendor member is approaching members

23 of SIM in an unsolicited manner.

24 Q. But if they -- when you say in an unsolicited

25 manner, what do you mean?
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I mean who initiates it. So if you think about 

2 our relationship, Peter, you actually did approach me in a 

3 salesy way early on. I kind of pushed it off, and when we 

4 actually engaged in business, I reached out to you because I 

5 was aware of what you did, and I was aware of what you've 

6 done for another local company. I asked you for help. 

7 Q. So you said Phil Farr, you knew him before 

8 joining SIM? 

9 A. Yes. 

10 Q. John Cole, you knew him before? 

11 A. I knew of Farr Systems before I joined SIM. I 

12 don't recall specifically when I met John Cole. John Cole 

13 also works. for Farr Systems. You can go through every 

14 employee, but I don't know when exactly I met them. 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

Have you done business with Farr Systems? 

I've already said that I have. 

That was at HollyFrontier; is that correct? 

At Holly Corporation and HollyFrontier. 

Have you known of any board member that went over 

20 budget of their budget estimate from what they planned to 

21 spend in a budget year? 

22 MS. GARCIA: Form. 

23 A. I know of -- yeah. I know of yours, where we 

24 approved 6,000 or 3,000, for the, I think-- I can't 

25 remember the specific number, but you took the number we 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  173

1 A.

NELLSON BURNS, JULY 29, 2016

Page 138

I mean who initiates it. So if you think about

2 our relationship, Peter, you actually did approach me in a

3 salesy way early on. I kind of pushed it off, and when we

4 actually engaged in business, I reached out to you because I

5 was aware of what you did, and I was aware of what you've

6 done for another local company. I asked you for help.

7 Q. So you said Phil Farr, you knew him before

8 joining SIM?

9

10

11

A.

Q.

A.

Yes.

John Cole, you knew him before?

I knew of Farr Systems before I joined SIM. I

12 don't recall specifically when I met John Cole. John Cole

13 also works. for Farr Systems. You can go through every

14 employee, but I don't know when exactly I met them.

15

16

17

18

19

Q.

A.

Q.

A.

Q.

Have you done business with Farr Systems?

I've already said that I have.

That was at HollyFrontier; is that correct?

At Holly Corporation and HollyFrontier.

Have you known of any board member that went over

20 budget of their budget estimate from what they planned to

21 spend in a budget year?

22

23 A.

MS. GARCIA: Form.

I know of -- yeah. I know of yours, where we

24 approved 6,000 or 3,000, for the, I think -- I can't

25 remember the specific number, but you took the number we
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approved, and then you spent almost twice that based on the 

amount of money that you pulled in in sponsorship dollars, 

including this was an event for not even our premiere member 

4 eros. This was an event for emerging eros, and it was at 

5 the Four Seasons, when our ero event was at the Omni. It 

6 just didn't really -- it was out of whack. 

7 Q. (BY MR. BEASLEY) Are you aware of any other 

8 board members that have gone over budget? 

9 A. I don't know of any other board members who have 

10 intentionally deceived the board to spend more than was 

11 authorized. 

12 Q. 

13 A. 

So you feel I intentionally deceived the board? 

Hard for me to describe what's going on in your 

14 head, Peter, but it's clear that you violated the spirit of 

15 what the board had provided you in terms of resources. 

16 Q. Why do you think I intentionally 

17 A. I retract that. I don't know if you 

18 intentionally did it, Peter. It's either out of ignorance 

19 or malice. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Malice? What do you mean by malice? 

I mean malice. 

What do you mean by it, though? 

I mean malice. 

That --

You want a synonym for malice? 
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approved, and then you spent almost twice that based on the

amount of money that you pulled in in sponsorship dollars,

including this was an event for not even our premiere member

4 CIOs. This was an event for emerging CIOs, and it was at

5 the Four Seasons, when our CIa event was at the Omni. It

6 just didn't really -- it was out of whack.

7 Q. (BY MR. BEASLEY) Are you aware of any other

8 board members that have gone over budget?

9 A. I don't know of any other board members who have

10 intentionally deceived the board to spend more than was

11 authorized.

12

13

Q.

A.

So you feel I intentionally deceived the board?

Hard for me to describe what's going on in your

14 head, Peter, but it's clear that you violated the spirit of

15 what the board had provided you in terms of resources.

16

17

Q.

A.

Why do you think I intentionally

I retract that. I don't know if you

18 intentionally did it, Peter. It's either out of ignorance

19 or malice.

20

21

22

23

24

25

Q.

A.

Q.

A.

Q.

A.

Malice? What do you mean by malice?

I mean malice.

What do you mean by it, though?

I mean malice.

That --

You want a synonym for malice?
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1 Q. Yes. 

2 A. Ill will, bad intentions. 

3 Q. And the spending that you believe I did was in 

4 ill will? 

5 MS. GARCIA: Form. 

6 A. I didn't say that. 

7 Q. (BY MR. BEASLEY) Bad intent? 

8 MS. GARCIA: Form. 

9 A. I said it was malice or ignorance. 

10 Q. (BY MR. BEASLEY) Okay. What do you mean by 

11 ignorance? 

12 A. I think you know what that means. 

13 Q. I want to know what you mean by it. 

14 A. I mean a lack of understanding or awareness of 

15 the situation. 

16 Q. Overspent by accident? Is that what you're 

17 saying? 

18 MS. GARCIA: Form. 

19 A. In this case, it would have been overspent based 

20 on negligence. 

21 Q. (BY MR. BEASLEY) So ignorance, malice, or 

22 negligence? 

23 A. I would think I'm trying to categor~ze negligence 

24 and ignorance in the same little bucket there, Peter. So 

25 it's one of the two. 
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1

2

3

Q.

A.

Q.

Yes.

III will, bad intentions.

And the spending that you believe I did was in

4 ill will?

5 MS. GARCIA: Form.

6

7

8

9

10

A.

Q.

A.

Q.

I didn't say that.

(BY MR. BEASLEY) Bad intent?

MS. GARCIA: Form.

I said it was malice or ignorance.

(BY MR. BEASLEY) Okay. What do you mean by

11 ignorance?

12

13

14

A.

Q.

A.

I think you know what that means.

I want to know what you mean by it.

I mean a lack of understanding or awareness of

15 the situation.

16 Q. Overspent by accident? Is that what you're

17 saying?

18 MS. GARCIA: Form.

19 A. In this case, it would have been overspent based

20 on negligence.

21 Q. (BY MR. BEASLEY) So ignorance, malice, or

22 negligence?

23 A. I would think I'm trying to categor~ze negligence

24 and ignorance in the same little bucket there, Peter. So

25 it's one of the two.
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(BY MR. BEASLEY) But nobody else that you know of 

2 has overspent the budget, that you know of on the board? 

3 A. I don't know of anyone who has intentionally 

4 spent more than they were approved. That's correct. 

5 

6 

7 were 

Q. 

A. 

But you don't know that I did? 

Intentionally or ignorantly spent more than they 

so have people gone over budget? Yes, but they've 

8 been up front about that, Peter, and that's not the case in 

9 your situation. 

10 Q. Who was over budget? 

11 A. I don't even recall. I don't even know. I don't 

12 even know if anybody was. I'm not sure. I don't have any 

13 specific examples except for the one when you did. 

14 Q. So what do you mean by being up front? You said 

15 that they were up front. What does that mean? 

16 A. If you're going to go over budget, you tell the 

17 board as soon as you know, rather than after the fact, after 

18 the event and after the invoices have come in. 

19 Q. Do you know about how much retained earnings SIM 

20 has coming in in 2016? 

21 A. What do you mean retained earnings? 

22 Q. Money in the bank. 

23 A. In which accounts? 

24 Q. In aggregate. 

25 A. It's around 300,000 or 400,000, somewhere around 
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(BY MR. BEASLEY) But nobody else that you know of

2 has overspent the budget, that you know of on the board?

3 A. I don't know of anyone who has intentionally

4 spent more than they were approved. That's correct.

5

6

7 were

Q.

A.

But you don't know that I did?

Intentionally or ignorantly spent more than they

so have people gone over budget? Yes, but they've

8 been up front about that, Peter, and that's not the case in

9 your situation.

10

11

Q.

A.

Who was over budget?

I don't even recall. I don't even know. I don't

12 even know if anybody was. I'm not sure. I don't have any

13 specific examples except for the one when you did.

14 Q. So what do you mean by being up front? You said

15 that they were up front. What does that mean?

16 A. If you're going to go over budget, you tell the

17 board as soon as you know, rather than after the fact, after

18 the event and after the invoices have corne in.

19 Q. Do you know about how much retained earnings SIM

20 has coming in in 2016?

21

22

23

24

25

A.

Q.

A.

Q.

A.

What do you mean retained earnings?

Money in the bank.

In which accounts?

In aggregate.

It's around 300,000 or 400,000, somewhere around
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1 there, Peter. It's about two years' operating expenses. 

2 MR. BEASLEY: Need a break? Let's take a 

3 break. 

4 MS. GARCIA: Sure. 

5 MR. BEASLEY: Maybe 15 minutes. 

6 THE REPORTER: We're off the record at 

7 1:49 p.m. 

8 (Short break taken.) 

9 (Ms. O'Bryan not present.) 

10 THE REPORTER: Back on the record at 

11 2:04p.m. 

12 MR. BEASLEY: I think you totaled the time 

13 at 2 hours and 42 minutes? 

14 THE REPORTER: Yes. 

15 MR. BEASLEY: So a little under halfway of 

16 the six hours. 

17 Q. (BY MR. BEASLEY) So I think where we left off, 

18 Nellson, you said the retained earnings were somewhere about 

19 3- or $400,000; is that correct? 

20 A. I believe so. 

21 Q. And you said that's two years of operating 

22 expenses? 

23 A. Roughly, yes. 

24 Q. Is that what the retained earnings are for? 

25 A. Is what what they're for? 
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there, Peter. It's about two years' operating expenses.

MR. BEASLEY: Need a break? Let's take a

break.

MS. GARCIA: Sure.

MR. BEASLEY: Maybe 15 minutes.

THE REPORTER: We're off the record at

7 1:49 p.m.

8 (Short break taken.)

9 (Ms. O'Bryan not present.)

10

11 2:04 p.m.

12

THE REPORTER: Back on the record at

MR. BEASLEY: I think you totaled the time

13 at 2 hours and 42 minutes?

14

15

16 the six hours.

THE REPORTER: Yes.

MR. BEASLEY: So a little under halfway of

17 Q. (BY MR. BEASLEY) So I think where we left off,

18 Neilson, you said the retained earnings were somewhere about

19 3- or $400,000; is that correct?

20

21

A.

Q.

I believe so.

And you said that's two years of operating

22 expenses?

23

24

25

A.

Q.

A.

Roughly, yes.

Is that what the retained earnings are for?

Is what what they're for?
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1 Q. What are they retained for? 

2 A. They're meant to be -- as it's been explained to 

3 me, it's meant to be a risk mitigation strategy, so that the 

4 organization can survive under extreme circumstances that 

5 would require capital, such as getting sued. 

6 Q. Has this cost any money to the organization, this 

7 lawsuit? 

8 MS. GARCIA: Form. 

9 A. Yes. 

10 Q. (BY MR. BEASLEY) How much? 

11 A. I don't know. 

12 MS. GARCIA: Form. You don't have a claim 

13 for fees. We don't have a claim for fees. You're not 

14 entitled to that information. 

15 

16 

17 for fees. 

18 

19 Q. 

20 A. 

21 Q. 

MR. BEASLEY: I do have a claim for fees. 

MS. GARCIA: You don't have a viable claim 

MR. BEASLEY: But there is a claim for fees. 

(BY MR. BEASLEY) Do you know how much you've -

I already said no. 

spent? Okay. When you say risk mitigation, 

22 what types of risks are you talking about? 

23 (Ms. O'Bryan re-joins deposition.) 

24 A. Financial market volatility, something, a natural 

25 disaster that seriously impacts the operations of the 
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1

2

Q.

A.

What are they retained for?

They're meant to be -- as it's been explained to

3 me, it's meant to be a risk mitigation strategy, so that the

4 organization can survive under extreme circumstances that

5 would require capital, such as getting sued.

6 Q. Has this cost any money to the organization, this

7 lawsuit?

8 MS. GARCIA: Form.

9

10

11

12

A.

Q.

A.

Yes.

(BY MR. BEASLEY) How much?

I don't know.

MS. GARCIA: Form. You don't have a claim

13 for fees. We don't have a claim for fees. You're not

14 entitled to that information.

15

16

17 for fees.

18

MR. BEASLEY: I do have a claim for fees.

MS. GARCIA: You don't have a viable claim

MR. BEASLEY: But there is a claim for fees.

19

20

21

Q.

A.

Q.

(BY MR. BEASLEY) Do you know how much you've -

I already said no.

spent? Okay. When you say risk mitigation,

22 what types of risks are you talking about?

23 (Ms. Q'Bryan re-joins deposition.)

24 A. Financial market volatility, something, a natural

25 disaster that seriously impacts the operations of the
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1 organization, stuff like that. 

2 Q. (BY MR. BEASLEY) Okay. Does the organization 

3 have a whistle blower policy? 

4 A. 

5 Q. 

6 A. 

7 Q. 

8 A. 

Does what organization? 

SIM DFW? 

I don't know if SIM DFW, per se, has one or not. 

Do you know that national does? 

I believe I've heard the national organization 

9 talk about a whistle blower policy. 

10 Q. 

11 A. 

12 Q. 

So you don't know if they do or don't? 

I believe I've heard them talk about it, yes. 

But do you know if they have one, not what 

13 they've talked about? 

14 A. 100 percent, no. I don't know. I can't say for 

15 100 percent sure. 

16 Q. Are there current plans for DFW SIM to put in a 

17 whistle blower policy? 

18 A. You know, I'm going to have to ask you about the 

19 term, because as I understand whistle blower, it's not 

20 applicable in this situation or this scenario, in a 

21 not-for-profit, in a nonpaid member, so I don't think it's 

22 relevant to this scenario. 

23 Q. Well, I'm not asking about relevant to the 

24 scenario. I'm asking, does the chapter plan to put in a 

25 whistle blower policy right now? 
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1 organization, stuff like that.

2 Q. (BY MR. BEASLEY) Okay. Does the organization

3 have a whistle blower policy?

4

5

6

7

8

A.

Q.

A.

Q.

A.

Does what organization?

SIM DFW?

I don't know if SIM DFW, per se, has one or not.

Do you know that national does?

I believe I've heard the national organization

9 talk about a whistle blower policy.

10

11

12

Q.

A.

Q.

So you don't know if they do or don't?

I believe I've heard them talk about it, yes.

But do you know if they have one, not what

13 they've talked about?

14 A. 100 percent, no. I don't know. I can't say for

15 100 percent sure.

16 Q. Are there current plans for DFW SIM to put in a

17 whistle blower policy?

18 A. You know, I'm going to have to ask you about the

19 term, because as I understand whistle blower, it's not

20 applicable in this situation or this scenario, in a

21 not-for-profit, in a nonpaid member, so I don't think it's

22 relevant to this scenario.

23 Q. Well, I'm not asking about relevant to the

24 scenario. I'm asking, does the chapter plan to put in a

25 whistle blower policy right now?
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1 MS. GARCIA: Form. 

2 A. Does the chapter plan to put -- what kind of 

3 whistle blower? Because when I hear of whistle blower, I 

4 think of SOX, which is Sarbanes-Oxley, which this is not 

5 relevant in this situation. 

6 Q. (BY MR. BEASLEY) So you don't believe that a 

7 nonprofit organization can have misappropriation of funds? 

8 MS. GARCIA: Objection, form. 

9 A. I didn't say that. 

10 Q. (BY MR. BEASLEY) Well, do you think a nonprofit 

11 can have misappropriation of funds? 

12 MS. GARCIA: Form. 

13 A. I think Sarbanes-Oxley only applies to a 

14 not-for-profit when the member, and specifically whistle 

15 blower, when the member exercising that claim, they have to 

16 be a paid employee of that organization, which doesn't apply 

17 to any members that are named in this party. So I don't 

18 MR. BEASLEY: I object as nonresponsive. Do 

19 you understand my question? 

20 A. Could you repeat your question? 

21 Q. (BY MR. BEASLEY) My question is, do you believe 

22 that a nonprofit can have misappropriation of funds? 

23 MS. GARCIA: Form. 

24 A. You know, you really -- that's a hypothetical, 

25 broad question. You have to rephrase it so I can answer it 
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1

2 A.

MS. GARCIA: Form.

Does the chapter plan to put -- what kind of

3 whistle blower? Because when I hear of whistle blower, I

4 think of SOX, which is Sarbanes-Oxley, which this is not

5 relevant in this situation.

6 Q. (BY MR. BEASLEY) So you don't believe that a

7 nonprofit organization can have misappropriation of funds?

8

9

10

A.

Q.

MS. GARCIA: Objection, form.

I didn't say that.

(BY MR. BEASLEY) Well, do you think a nonprofit

11 can have misappropriation of funds?

12

13 A.

MS. GARCIA: Form.

I think Sarbanes-Oxley only applies to a

14 not-for-profit when the member, and specifically whistle

15 blower, when the member exercising that claim, they have to

16 be a paid employee of that organization, which doesn't apply

17 to any members that are named in this party. So I don't

18 MR. BEASLEY: I object as nonresponsive. Do

19 you understand my question?

20

21

A.

Q.

Could you repeat your question?

(BY MR. BEASLEY) My question is, do you believe

22 that a nonprofit can have misappropriation of funds?

23

24 A.

MS. GARCIA: Form.

You know, you really -- that's a hypothetical,

25 broad question. You have to rephrase it so I can answer it
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1 appropriately. 

2 Q. (BY MR. BEASLEY) Is it possible for -- Mike Brown 

3 is a chairman, correct? 

4 MS. GARCIA: Form. 

5 A. No. 

6 Q. (BY MR. BEASLEY) Treasurer, I'm sorry. 

7 Treasurer; is that correct? 

8 MS. GARCIA: Form. 

9 A. Can you ask the question again? 

10 Q. (BY MR. BEASLEY) Mike Brown is the treasurer of 

11 the organization; is that correct? 

12 A. Yes. 

13 Q. And isn't it possible for him to take money? 

14 A. I have no knowledge of him ever doing anything 

15 like, so I don't know why you're alleging that. 

16 Q. I didn't allege it. I'm saying, does the 

17 possibility exist for him to misappropriate money? 

18 MS. GARCIA: Form. 

19 A. That would require me to understand what's going 

20 on inside of his head, Peter, so I don't know that I can 

21 really answer that question. 

22 Q. (BY MR. BEASLEY) You don't know what 

23 misappropriate means? 

24 A. I know what it means. Do you? 

25 Q. I ask the questions. You know that. Not you. 
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1 appropriately.

2 Q. (BY MR. BEASLEY) Is it possible for -- Mike Brown

3 is a chairman, correct?

4

5

6

A.

Q.

MS. GARCIA: Form.

No.

(BY MR. BEASLEY) Treasurer, I'm sorry.

7 Treasurer; is that correct?

8

9

10

A.

Q.

MS. GARCIA: Form.

Can you ask the question again?

(BY MR. BEASLEY) Mike Brown is the treasurer of

11 the organization; is that correct?

12

13

14

A.

Q.

A.

Yes.

And isn't it possible for him to take money?

I have no knowledge of him ever doing anything

15 like, so I don't know why you're alleging that.

16 Q. I didn't allege it. I'm saying, does the

17 possibility exist for him to misappropriate money?

18

19 A.

MS. GARCIA: Form.

That would require me to understand what's going

20 on inside of his head, Peter, so I don't know that I can

21 really answer that question.

22 Q. (BY MR. BEASLEY) You don't know what

23 misappropriate means?

24

25

A.

Q.

I know what it means. Do you?

I ask the questions. You know that. Not you.
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1 Do you understand that? 

2 A. 

3 Q. 

4 A. 

That's a statement. That's not a question. 

Do you understand that? 

Well, if you ask a question, I'll answer it, but 

5 if you make a statement, I'm not going to answer your 

6 statement. 

7 Q. Do you understand that I am to ask questions and 

8 not you? 

9 A. I've asked a lot of questions today, Peter, for 

10 clarification, because your questions are broad, so I'm 

11 going to ask questions if I don't understand what you're 

12 asking. 

13 Q. So --

14 A. That's my right. 

15 Q. Your right is to say you don't understand it. 

16 You have no right to ask questions, sir. 

17 A. I can ask questions. 

18 MS. GARCIA: Objection, form. I'm going to 

19 object to the sidebar. You are not an attorney, so please 

20 do not pretend that you are. You don't have any idea what 

21 his rights as a witness are, okay? You've done this before, 

22 but you are no means a barred member of our profession. 

23 He's absolutely correct. He has the opportunity to ask 

24 questions regarding clarification, regarding his 

25 understanding, and to push back on assumptions inherent in 
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1 Do you understand that?

2

3

4

A.

Q.

A.

That's a statement. That's not a question.

Do you understand that?

Well, if you ask a question, I'll answer it, but

5 if you make a statement, I'm not going to answer your

6 statement.

7 Q. Do you understand that I am to ask questions and

8 not you?

9 A. I've asked a lot of questions today, Peter, for

10 clarification, because your questions are broad, so I'm

11 going to ask questions if I don't understand what you're

12 asking.

13

14

15

Q.

A.

Q.

So --

That's my right.

Your right is to say you don't understand it.

16 You have no right to ask questions, sir.

17 A. I can ask questions.

18 MS. GARCIA: Objection, form. I'm going to

19 object to the sidebar. You are not an attorney, so please

20 do not pretend that you are. You don't have any idea what

21 his rights as a witness are, okay? You've done this before,

22 but you are no means a barred member of our profession.

23 Hers absolutely correct. He has the opportunity to ask

24 questions regarding clarification, regarding his

25 understanding, and to push back on assumptions inherent in
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your questions, okay? He's not -- you're right. You're not 

2 testifying. That comes later when we depose you. 

3 MR. BEASLEY: Thank you. 

4 Q. (BY MR. BEASLEY) So misappropriation of funds, do 

5 you believe it's possible for Mike Brown to misappropriate 

6 funds? 

7 MS. GARCIA: Objection, form. 

8 A. What do you mean possible? 

9 Q. (BY MR. BEASLEY) For him to write a check to 

10 himself? 

11 A. Can he write a check to himself? 

12 Q. Yes. 

13 MS. GARCIA: Objection, form. If you're 

14 talking about whether or not he could criminally steal 

15 money, I think the answer is that is it possible, yes, is it 

16 probable, probably not. I'm not really sure where you're 

17 going with this, but if you're so concerned about time, I 

18 suggest you move along. 

19 Q. (BY MR. BEASLEY) Can you the answer question 

2o instead of her? 

21 A. Can you repeat the question for me? 

22 Q. Do you believe that Mike Brown has the ability to 

23 write himself a check? 

24 MS. GARCIA: Form. 

25 A. I think the process is that it has to be signed 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d·1832-4a67-8324-abc8c175b903 

Tab F
APP.  183

1

NELLSON BURNS, JULY 29, 2016

Page 148

your questions, okay? He's not -- you're right. You're not

2 testifying. That comes later when we depose you.

3

4 Q.

MR. BEASLEY: Thank you.

(BY MR. BEASLEY) So misappropriation of funds, do

5 you believe it's possible for Mike Brown to misappropriate

6 funds?

7

8

9

A.

Q.

MS. GARCIA: Objection, form.

What do you mean possible?

(BY MR. BEASLEY) For him to write a check to

10 himself?

11

12

13

A.

Q.

Can he write a check to himself?

Yes.

MS. GARCIA: Objection, form. If you're

14 talking about whether or not he could criminally steal

15 money, I think the answer is that is it possible, yes, is it

16 probable, probably not. I'm not really sure where you're

17 going with this, but if you're so concerned about time, I

18 suggest you move along.

19 Q. (BY MR. BEASLEY) Can you the answer question

20 instead of her?

21

22

A.

Q.

Can you repeat the question for me?

Do you believe that Mike Brown has the ability to

23 write himself a check?

24

25 A.

MS. GARCIA: Form.

I think the process is that it has to be signed
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1 by two people, but I'm not sure. Is it possible, 

2 theoretically, maybe. Is it likely or do we have any 

3 evidence that it's ever happened, no. 

4 Q. (BY MR. BEASLEY) Okay. And if somebody knew of a 

5 misappropriation and they complained, should they be able to 

6 make that complaint without fearing retaliation? 

7 MS. GARCIA: Form. 

8 A. You're going to having to rephrase to something 

9 more specific. That's very broad. I don't know that I can 

10 answer it in its current form. 

11 Q. (BY MR. BEASLEY) Do you know what retaliation is? 

12 MS. GARCIA: Form. 

13 A. I know what retaliation is. 

14 Q. (BY MR. BEASLEY) Okay. So if someone pointed out 

15 some misappropriation, does SIM DFW have plans to put in a 

16 whistle blower policy to protect that statement? 

17 MS. GARCIA: Form. 

18 A. I have no idea what you're asking. Can you 

19 rephrase? That's not an intelligible question. 

20 Q. (BY MR. BEASLEY) So you understand what a whistle 

21 blower is, or do you understand what a whistle blower is? 

22 A. I understand what a whistle blower is 

23 particularly in the context of SOX. To my understanding, 

24 that does not apply to you because you're not an employee. 

25 Q. I'm not talking about me. I've said nothing 
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1 by two people, but I'm not sure. Is it possible,

2 theoretically, maybe. Is it likely or do we have any

3 evidence that it's ever happened, no.

4 Q. (BY MR. BEASLEY) Okay. And if somebody knew of a

5 misappropriation and they complained, should they be able to

6 make that complaint without fearing retaliation?

7

8 A.

MS. GARCIA: Form.

You're going to having to rephrase to something

9 more specific. That's very broad. I don't know that I can

10 answer it in its current form.

11

12

13

14

Q.

A.

Q.

(BY MR. BEASLEY) Do you know what retaliation is?

MS. GARCIA: Form.

I know what retaliation is.

(BY MR. BEASLEY) Okay. So if someone pointed out

15 some misappropriation, does SIM DFW have plans to put in a

16 whistle blower policy to protect that statement?

17

18 A.

MS. GARCIA: Form.

I have no idea what you're asking. Can you

19 rephrase? That's not an intelligible question.

20 Q. (BY MR. BEASLEY) So you understand what a whistle

21 blower is, or do you understand what a whistle blower is?

22 A. I understand what a whistle blower is

23 particularly in the context of SOX. To my understanding,

24 that does not apply to you because you're not an employee.

25 Q. I'm not talking about me. I've said nothing
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1 about me. 

2 A. I answered your question. Yes, I understand what 

3 it is in the context of SOX. 

4 Q. Okay. So you don't understand any context of a 

5 whistle blower in a nonprofit? 

6 A. 

7 Q. 

8 A. 

I didn't say that. 

Well, do you? 

Do I understand any context of a whistle blower 

9 in a nonprofit? I don't know what you mean, Peter. I don't 

10 know that that's a question. 

11 Q. Okay. So I believe we have Exhibit No. 5, if you 

12 have the training document. If you flip four pages down and 

13 one page back up, so do you see the section, Key Policies to 

14 be Familiar With? 

15 A. I do. 

16 Q. Do you see something listed as a whistle blower 

17 policy? 

18 MS. GARCIA: Form. 

19 A. Okay. I see it. 

20 Q. (BY MR. BEASLEY) Isn't it true you don't believe 

21 or do you believe that there's any context of this 

22 information with the nonprofit training you got for being on 

23 the board? 

24 MS. GARCIA: Form. 

25 A. That's not a question. 
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1 about me.

2 A. I answered your question. Yes, I understand what

3 it is in the context of sox.
4 Q. Okay. So you don't understand any context of a

5 whistle blower in a nonprofit?

6

7

8

A.

Q.

A.

I didn't say that.

Well, do you?

Do I understand any context of a whistle blower

9 in a nonprofit? I don't know what you mean, Peter. I don't

10 know that that's a question.

11 Q. Okay. So I believe we have Exhibit No.5, if you

12 have the training document. If you flip four pages down and

13 one page back up, so do you see the section, Key Policies to

14 be Familiar With?

15

16

A.

Q.

I do.

Do you see something listed as a whistle blower

17 policy?

18 MS. GARCIA: Form.

19

20

A.

Q.

Okay. I see it.

(BY MR. BEASLEY) Isn't it true you don't believe

21 or do you believe that there's any context of this

22 information with the nonprofit training you got for being on

23 the board?

24

25 A.

MS. GARCIA: Form.

That's not a question.
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(BY MR. BEASLEY) Well, it was a question. It 

2 wasn't a good question. 

3 A. It was a stupid question. 

4 Q. It wasn't well-worded. I don't know if I would 

5 say it was stupid, but you do see that it's in the training 

6 document that you received? 

7 MS. GARCIA: Form. 

8 A. Do I see what? 

9 Q. (BY MR. BEASLEY) Do you see that a whistle blower 

10 policy is mentioned in the training that you received 

11 MS. GARCIA: Form. 

12 Q. (BY MR. BEASLEY) -- for being on the board? 

13 A. I see the word whistle blower policy with two 

14 bullets beneath it in the training that was provided to the 

15 DFW board. 

16 Q. And you do or do not know that it was relevant to 

17 a nonprofit? 

18 MS. GARCIA: Form. 

19 A. I told you the circumstances under which it was 

20 relevant for a nonprofit already two or three times, and 

21 that is when the not-for-profit has an employee. The 

22 whistle blower policy as it relates to this, there's no 

23 legal backing for whistle blower policy for volunteers to my 

24 knowledge. 

25 Q. (BY MR. BEASLEY) You're talking about legal 
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(BY MR. BEASLEY) Well, it was a question. It

2 wasn't a good question.

3

4

A.

Q.

It was a stupid question.

It wasn't well-worded. I don't know if I would

5 say it was stupid, but you do see that it's in the training

6 document that you received?

7

8

9

A.

Q.

MS. GARCIA: Form.

Do I see what?

(BY MR. BEASLEY) Do you see that a whistle blower

10 policy is mentioned in the training that you received

11

12

13

Q.

A.

MS. GARCIA: Form.

(BY MR. BEASLEY) -- for being on the board?

I see the word whistle blower policy with two

14 bullets beneath it in the training that was provided to the

15 DFW board.

16 Q. And you do or do not know that it was relevant to

17 a nonprofit?

18 MS. GARCIA: Form.

19 A. I told you the circumstances under which it was

20 relevant for a nonprofit already two or three times, and

21 that is when the not-for-profit has an employee. The

22 whistle blower policy as it relates to this, there's no

23 legal backing for whistle blower policy for volunteers to my

24 knowledge.

25 Q. (BY MR. BEASLEY) You're talking about legal
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1 backing? 

2 A. Yes. 

3 Q. So you do know some legal terms? 

4 MS. GARCIA: Form. 

5 A. I -- I am not an attorney, but that is my 

6 understanding, and that is what I stated. 

7 Q. (BY MR. BEASLEY) Okay. So you don't think this 

8 is applicable to DFW SIM? 

9 A. I did not say that. You're putting words in my 

10 mouth. 

11 Q. Well, do you believe it is applicable? 

12 A. I told you the circumstances under which I 

13 believe it is applicable, which does not apply to this case 

14 because you are not an employee. So your comments that this 

15 is retaliation are completely baseless. 

16 Q. I didn't say anything about retaliation, but 

17 that ' s fine . 

18 A. Yeah, you did. 

19 Q. Since I left the board, have any initiatives or 

20 decision of mine been repealed that you know of? 

21 MS. GARCIA: Form. 

22 A. You didn't leave the board. 

23 Q. (BY MR. BEASLEY) I'm still on the board? 

24 A. No. 

25 Q. Okay. So in the time since I've left the 
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1 backing?

2

3

4

5

A.

Q.

A.

Yes.

So you do know some legal terms?

MS. GARCIA: Form.

I -- I am not an attorney, but that is my

6 understanding, and that is what I stated.

7 Q. (BY MR. BEASLEY) Okay. So you don't think this

8 is applicable to DFW SIM?

9 A. I did not say that. You're putting words in my

10 mouth.

11

12

Q.

A.

Well, do you believe it is applicable?

I told you the circumstances under which I

13 believe it is applicable, which does not apply to this case

14 because you are not an employee. So your comments that this

15 is retaliation are completely baseless.

16 Q. I didn't say anything about retaliation, but

17 that's fine.

18

19

A.

Q.

Yeah, you did.

Since I left the board, have any initiatives or

20 decision of mine been repealed that you know of?

21

22

23

24

25

A.

Q.

A.

Q.

MS. GARCIA: Form.

You didn't leave the board.

(BY MR. BEASLEY) I'm still on the board?

No.

Okay. So in the time since I've left the
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1 board --

2 A. You didn't leave the board. 

3 Q. Since August 19th of this year, have any 

4 initiatives or decisions of mine been --

5 A. That date is in the future. 

6 Q. August --

7 MS. GARCIA: April. 

8 Q. (BY MR. BEASLEY) April, thank you. April 19th of 

9 this year, have any initiatives or decisions of mine been 

10 repealed or reversed? 

11 A. Initiatives or decision of yours? I do not know 

12 what you're talking ab~ut. Can you be more specific? 

13 Q. Have there been any changes to the membership 

14 procedures? 

15 A. 

16 Q. 

17 A. 

To membership procedures? 

Yes. 

I don't recall specifically. That's all in the 

18 minutes. I know at some point in the last 12 months -- I 

19 don't even remember -- I can't remember if that was just 

20 last Friday or -- I don't know. I don't know if we made any 

21 changes. I'd have to refer to the minutes. 

22 Q. You don't know of any changes? Is that what 

23 you're saying? 

24 A. Sitting in this chair today, no, I can't recall 

25 any off the top of my head, but if I looked at the minutes, 
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1 board--

2

3

A.

Q.

You didn't leave the board.

Since August 19th of this year, have any

4 initiatives or decisions of mine been --

5

6

7

8

A.

Q.

Q.

That date is in the future.

August --

MS. GARCIA: April.

(BY MR. BEASLEY) April, thank you. April 19th of

9 this year, have any initiatives or decisions of mine been

10 repealed or reversed?

11 A. Initiatives or decision of yours? I do not know

12 what you're talking ab~ut. Can you be more specific?

13 Q. Have there been any changes to the membership

14 procedures?

15

16

17

A.

Q.

A.

To membership procedures?

Yes.

I don't recall specifically. That's all in the

18 minutes. I know at some point in the last 12 months -- I

19 don't even remember -- I can't remember if that was just

20 last Friday or -- I don't know. I don't know if we made any

21 changes. I'd have to refer to the minutes.

22 Q. You don't know of any changes? Is that what

23 you're saying?

24 A. Sitting in this chair today, no, I can't recall

25 any off the top of my head, but if I looked at the minutes,
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1 I could probably answer that question for you. 

2 Q. Okay. Emerging CIO special interest group, is 

3 that still continuing? 

4 A. The last event we had was before April 19th. 

5 Will we have another one? I think so. I'm not sure. 

6 Q. 

7 A. 

8 Q. 

9 A. 

Do you know when it's planned for? 

It's not planned, to my knowledge. 

Has the membership chair been replaced? 

Have we replaced the spot that we elected to 

10 expel you from? 

11 Q. 

12 A. 

Has the membership chair position been replaced? 

We have placed Bill Wachel to take over 

13 membership after we expelled you. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 Q. 

When did you do that? 

I don't recall specifically. 

Was it by a vote? 

I don't recall specifically, Peter. 

Do you remember voting on it yourself? 

I don't recall. 

Has Bill Wachel's position then been replaced, if 

21 he was put into the membership chair position? Has the 

22 assistant chair been replaced? 

23 A. I believe that's currently vacant. 

24 Q. Has the assistant chair -- have any other people 

25 been appointed to the board since April 18th? 
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1 I could probably answer that question for you.

2 Q. Okay. Emerging CIa special interest group, is

3 that still continuing?

4 A. The last event we had was before April 19th.

5 Will we have another one? I think so. I'm not sure.

6

7

8

9

Q.

A.

Q.

A.

Do you know when it's planned for?

It's not planned, to my knowledge.

Has the membership chair been replaced?

Have we replaced the spot that we elected to

10 expel you from?

11

12

Q.

A.

Has the membership chair position been replaced?

We have placed Bill Wachel to take over

13 membership after we expelled you.

14

15

16

17

18

19

20

Q.

A.

Q.

A.

Q.

A.

Q.

When did you do that?

I don't recall specifically.

Was it by a vote?

I don't recall specifically, Peter.

Do you remember voting on it yourself?

I don't recall.

Has Bill Wachelrs position then been replaced, if

21 he was put into the membership chair position? Has the

22 assistant chair been replaced?

23

24

A.

Q.

I believe that's currently vacant.

Has the assistant chair -- have any other people

25 been appointed to the board since April 18th?
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I'm not sure of the exact dates, but if you want 

to refer to your previous exhibit, there's somebody on the 

board that's not on your version of that document, and 

that's Rusty Kensington, and he's assistant marketing chair. 

Q. Do you know where he works? 

A. He works at Commercial Metals. 

Q. You said assistant marketing? 

A. Correct. He and Kevin Christ are doing the 

9 marketing. 

10 Q. And no one has joined to help Bill Wachel in 

11 membership? Is that what you're saying? 

12 A. I've said that assistant chair position is 

13 vacant. Has anyone helped him? Absolutely. 

14 Q. Who are the people that helping him now? 

15 A. Well, the rest of the board is trying to help out 

16 as much as possible. Beyond that, I don't know specific 

17 names. 

18 Q. Nobody else that you know has been appointed to 

19 the membership committee? 

20 A. I have no idea. 

21 Q. No idea? Do you know if the annual renewal 

22 process for 2016 eliminated some members from membership? 

23 MS. GARCIA: Form. 

24 A. Can you rephrase the question? 

25 Q. (BY MR. BEASLEY) Were there any members, as a 
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I'm not sure of the exact dates, but if you want

2

3

4

to refer to your previous exhibit, there's somebody on the

board that's not on your version of that document, and

that's Rusty Kensington, and he's assistant marketing chair.

5

6

7

8

Q.

A.

Q.

A.

Do you know where he works?

He works at Commercial Metals.

You said assistant marketing?

Correct. He and Kevin Christ are doing the

9 marketing.

10 Q. And no one has joined to help Bill Wachel in

11 membership? Is that what you're saying?

12 A. I've said that assistant chair position is

13 vacant. Has anyone helped him? Absolutely.

14

15

Q.

A.

Who are the people that helping him now?

Well, the rest of the board is trying to help out

16 as much as possible. Beyond that, I don't know specific

17 names.

18 Q. Nobody else that you know has been appointed to

19 the membership committee?

20

21

A.

Q.

I have no idea.

No idea? Do you know if the annual renewal

22 process for 2016 eliminated some members from membership?

23

24

25

A.

Q.

MS. GARCIA: Form.

Can you rephrase the question?

(BY MR. BEASLEY) Were there any members, as a

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851 c561 d-1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 156 

1 result of the annual renewal process for 2016, that were not 

2 recertified for membership? 

3 A. Not that I can recall. 

4 Q. Do you know who attended the July board meeting 

5 that you just mentioned, Friday? 

6 A. The one we had this past Friday? 

7 Q. That's correct. 

8 A. It was most of the board. I know Val King wasn't 

9 able to join due to some personal reasons. John Cole had to 

10 leave early. Beyond that, I don't remember. There may be 

11 another person or two who wasn't there. I can't recall 

12 specifically. We had a pretty full house. 

13 Q. Were there some nonmembers of the board who 

14 attended? 

15 A. Nonmembers of the board? 

16 Q. Yes. 

17 MS. GARCIA: Form. 

18 A. Members of the board of SIM? 

19 Q. (BY MR. BEASLEY) Yes. 

20 A. At the board meeting? 

21 Q. Yes. 

22 A. No. 

23 Q. Would anybody from national have attended? 

24 A. Oh, yeah. If you just want to ask me, did Steve 

25 Hufford attend? That's an easy question to ask. 
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1 result of the annual renewal process for 2016, that were not

2 recertified for membership?

3

4

A.

Q.

Not that I can recall.

Do you know who attended the July board meeting

5 that you just mentioned, Friday?

6

7

8

A.

Q.

A.

The one we had this past Friday?

That's correct.

It was most of the board. I know Val King wasn't

9 able to join due to some personal reasons. John Cole had to

10 leave early. Beyond that, I don't remember. There may be

11 another person or two who wasn't there. I can't recall

12 specifically. We had a pretty full house.

13 Q. Were there some nonmembers of the board who

14 attended?

15

16

17

18

19

20

21

22

23

24

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Nonmembers of the board?

Yes.

MS. GARCIA: Form.

Members of the board of SIM?

(BY MR. BEASLEY) Yes.

At the board meeting?

Yes.

No.

Would anybody from national have attended?

Oh, yeah. If you just want to ask me, did Steve

25 Hufford attend? That's an easy question to ask.
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Well, I don't know if he did or didn't. 

Steve Hufford attended. 

Was there anybody else who's a nonmember attend? 

I don't think so, Peter. 

When did you meet me? 

I don't recall specifically. It would have been 

7 sometime when I was the marketing chair. 

8 Q. I worked on the marketing committee as a 

9 volunteer, correct? 

10 A. You were one of my first volunteers on the 

11 marketing committee. That is correct. 

12 Q. What were some of the duties that I did? 

13 A. You created our marketing plan, our first ever 

14 marketing plan, and then you refreshed it a year later. I 

15 know you did other things, but that's the most significant 

16 thing that sticks out in my mind. 

17 Q. How would you characterize the quality of my 

18 work? 

19 A. How would I characterize the quality of that work 

20 specifically? 

21 Q. Yes, sir. 

22 A. For the marketing plan? 

23 Q. Yes. 

24 A. I thought for the first plan for the 

25 organization, it was good. It was a great first start. 
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1

2

3

4

5

6

Q.

A.

Q.

A.

Q.

A.

Well, I don't know if he did or didn't.

Steve Hufford attended.

Was there anybody else who's a nonmember attend?

I don't think so, Peter.

When did you meet me?

I don't recall specifically. It would have been

7 sometime when I was the marketing chair.

8 Q. I worked on the marketing committee as a

9 volunteer, correct?

10 A. You were one of my first volunteers on the

11 marketing committee. That is correct.

12

13

Q.

A.

What were some of the duties that I did?

You created our marketing plan, our first ever

14 marketing plan, and then you refreshed it a year later. I

15 know you did other things, but that's the most significant

16 thing that sticks out in my mind.

17 Q. How would you characterize the quality of my

18 work?

19 A. How would I characterize the quality of that work

20 specifically?

21

22

23

24

Q.

A.

Q.

A.

Yes, sir.

For the marketing plan?

Yes.

I thought for the first plan for the

25 organization, it was good. It was a great first start.
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Q. So beyond the plan and the refresh, my 

performance on the committee in general, how would you 

characterize that? 

A. I thought, at that point of your experience with 

5 the organization, you were still mostly a positive influence 

6 on the organization. 

7 Q. 

8 A. 

9 Yes, I did. 

10 Q. 

11 A. 

12 Q. 

Did you refer me to be on the board? 

I did recommend that you be my assistant chair. 

On the marketing committee? 

Assistant chair for ~arketing, yes. 

Do you know that I first served as assistant 

13 membership chair? 

14 A. Oh, well, I guess I forgot the specifics, Peter. 

15 I do remember that I recommended you for a board spot. I 

16 guess you preferred membership, right, so that's probably 

17 why you ended up there. I can't remember. 

18 Q. But you did make the recommendation for me to be 

19 on the board? 

20 A. Yes. Absolutely. 

21 Q. So were you appreciative, at that point, of my 

22 service on the board? 

23 MS. GARCIA: Form. 

24 A. Was I appreciative of your service on the board 

25 back then that first year that you were on the board? I 
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1 Q. So beyond the plan and the refresh, my

2

3

performance on the committee in general, how would you

characterize that?

4 A. I thought, at that point of your experience with

5 the organization, you were still mostly a positive influence

6 on the organization.

7

8

Q.

A.

Did you refer me to be on the board?

I did recommend that you be my assistant chair.

9 Yes, I did.

10

11

12

Q.

A.

Q.

On the marketing committee?

Assistant chair for ~arketing, yes.

Do you know that I first served as assistant

13 membership chair?

14 A. Oh, well, I guess I forgot the specifics, Peter.

15 I do remember that I recommended you for a board spot. I

16 guess you preferred membership, right, so that's probably

17 why you ended up there. I can't remember.

18 Q. But you did make the recommendation for me to be

19 on the board?

20

21

A.

Q.

Yes. Absolutely.

So were you appreciative, at that point, of my

22 service on the board?

23

24 A.

MS. GARCIA: Form.

Was I appreciative of your service on the board

25 back then that first year that you were on the board? I
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would ~ay that I had a lot of high hopes. I think that you 

2 -- I think in the positive column, you spent a lot of time 

3 and energy. I think that year is probably when the first 

4 hints of this repetitive conflict with you and other members 

s and other board members probably first showed up. At the 

6 time, I probably didn't take much note of it, until over the 

7 years it grew and grew and grew until it became an untenable 

8 situation. I think at that point in time, I think I was 

9 very positive about your contributions. 

10 Q. (BY MR. BEASLEY) With my tenure on the board, 

11 were there some successes that I had? 

12 A. Yes. I think it's fair to say that you 

13 introduced our recertification process for members, which is 

14 -- to be fair, I feel like it's an area where Dallas/Fort 

15 Worth is ahead of rest of the chapters. Particularly the 

16 larger chapters. It's not much of an issue for the smaller 

17 chapters, but I thought that was good work. 

18 Q. And that was the first time ever for the chapter 

19 to implement a recertification program; is that right? 

20 A. To my knowledge, that's correct. 

21 Q. Was I influential in converting payments to be 

22 done online through the national Web site rather than taking 

23 credit card payments? 

24 A. Peter, you probably were. I don't remember 

25 specifically. That's not something that really registered 
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would ~ay that I had a lot of high hopes. I think that you

2 -- I think in the positive column, you spent a lot of time

3 and energy. I think that year is probably when the first

4 hints of this repetitive conflict with you and other members

5 and other board members probably first showed up. At the

6 time, I probably didn't take much note of it, until over the

7 years it grew and grew and grew until it became an untenable

8 situation. I think at that point in time, I think I was

9 very positive about your contributions.

10 Q. (BY MR. BEASLEY) With my tenure on the board,

11 were there some successes that I had?

12 A. Yes. I think it's fair to say that you

13 introduced our recertification process for members, which is

14 -- to be fair, I feel like it's an area where Dallas/Fort

15 Worth is ahead of rest of the chapters. Particularly the

16 larger chapters. It's not much of an issue for the smaller

17 chapters, but I thought that was good work.

18 Q. And that was the first time ever for the chapter

19 to implement a recertification program; is that right?

20

21

A.

Q.

To my knowledge, that's correct.

Was I influential in converting payments to be

22 done online through the national Web site rather than taking

23 credit card payments?

24 A. Peter, you probably were. I don't remember

25 specifically. That's not something that really registered
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1 for me as a significant event. 

2 Q. Do you know if I was instrumental in creating the 

3 membership category called fellows? 

4 MS. GARCIA: Form. 

5 A. I know you were involved. I don't know if I'd 

6 say instrumental, but you were certainly part of that effort 

7 for sure. 

8 Q. (BY MR. BEASLEY) Did I have the requirement to 

9 amend the bylaws to implement the fellows category? 

10 A. 

11 Q. 

12 A. 

13 Q. 

Did you have the requirement? 

Yes. 

I'm not sure I understand what you're saying. 

So do the bylaws have the various membership 

14 categories listed in the bylaws? 

15 A. To my knowledge, they do. 

16 Q. And if there were no follows before, to create 

17 that category, the bylaws would need to be amended? Would 

18 that be correct? 

19 A. That would need to be amended and recommended to 

20 the general membership for a vote. 

21 Q. And somebody would need to take that initiative, 

22 correct? 

23 A. If you're asking did you take initiative to 

24 update our bylaws, yes, I do remember you being a pivotal 

25 player in that. 
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1 for me as a significant event.

2 Q. Do you know if I was instrumental in creating the

3 membership category called fellows?

4

5 A.

MS. GARCIA: Form.

I know you were involved. I don't know if I'd

6 say instrumental, but you were certainly part of that effort

7 for sure.

8 Q. (BY MR. BEASLEY) Did I have the requirement to

9 amend the bylaws to implement the fellows category?

10

11

12

13

A.

Q.

A.

Q.

Did you have the requirement?

Yes.

I'm not sure I understand what you're saying.

So do the bylaws have the various membership

14 categories listed in the bylaws?

15

16

A.

Q.

To my knowledge, they do.

And if there were no follows before, to create

17 that category, the bylaws would need to be amended? Would

18 that be correct?

19 A. That would need to be amended and recommended to

20 the general membership for a vote.

21 Q. And somebody would need to take that initiative,

22 correct?

23 A. If you're asking did you take initiative to

24 update our bylaws, yes, I do remember you being a pivotal

25 player in that.
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Isn't it true I also created written procedures 

2 for the membership committee? 

3 

4 

5 

6 

A. I really don't know, Peter. That's probably too 

far down the organization for me to have any kind of 

detailed knowledge. 

Q. Did I create the special interest groups for the 

7 emerging CIO group? 

8 MS. GARCIA: Form. 

9 A. Did you create it? I'm not sure if I would use 

10 that word. I think my recollection was that you were 

11 certainly the main, if not one of the main proponents for 

12 that event, but had we known that it was going to be double 

13 what we had approved, we never would have approved it. We 

14 would have approved something smaller. 

15 Q. (BY MR. BEASLEY) The photography group that you 

16 mentioned earlier, that special interest group, isn't it 

17 true that I spearheaded creating those, too? 

18 MS. GARCIA: Form. 

19 A. Peter, I don't know. I know that other members 

20 have been the ones that have been keeping it going. I don't 

21 know that you been active in it, but I don't really know. I 

22 would probably give more credit to Andrew and Chris Feeler 

23 (phonetic) for that. 

24 Q. Andrew who? 

25 A. Jackson. 
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Isn't it true I also created written procedures

2 for the membership committee?

3 A. I really don't know, Peter. That's probably too

4

5

far down the organization for me to have any kind of

detailed knowledge.

6 Q. Did I create the special interest groups for the

7 emerging CIa group?

8

9 A.

MS. GARCIA: Form.

Did you create it? I'm not sure if I would use

10 that word. I think my recollection was that you were

11 certainly the main, if not one of the main proponents for

12 that event, but had we known that it was going to be double

13 what we had approved, we never would have approved it. We

14 would have approved something smaller.

15 Q. (BY MR. BEASLEY) The photography group that you

16 mentioned earlier, that special interest group, isn't it

17 true that I spearheaded creating those, too?

18

19 A.

MS. GARCIA: Form.

Peter, I don't know. I know that other members

20 have been the ones that have been keeping it going. I don't

21 know that you been active in it, but I don't really know. I

22 would probably give more credit to Andrew and Chris Feeler

23 (phonetic) for that.

24

25

Q.

A.

Andrew who?

Jackson.
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Do outgoing board members receive a memento for 

2 their service now? 

3 

4 

5 

6 

7 

8 

9 

A. Do they? Last year, I believe was the first year 

that we gave out small plaques as recognition for outgoing 

board members, and if I remember the conversation about 

that, and this was kind of a theme that emerged with you, 

you were pushing for something much bigger than the rest of 

the board felt comfortable with, and so we had to tone it 

down quite a bit in terms of the budget and what we were 

10 going to be doing. I believe at one time, you were even 

11 recommending that we give gifts to every departing member or 

12 people who had been here more than a number of years, and it 

13 just seemed out of tune with the rest of the board. 

14 MR. BEASLEY: I object as nonresponsive. 

15 A. I answered your question. 

16 Q. (BY MR. BEASLEY) Do we now does SIM DFW now 

17 give mementos to outgoing board members? 

18 MS. GARCIA: Form. 

19 A. I answered that question. Last year was the 

20 first year we gave plaques to three or four outgoing board 

21 members. 

22 Q. (BY MR. BEASLEY) Great. And do you remember that 

23 I started that program? 

24 MS. GARCIA: Form. 

25 A. I remember you recommended something that the 
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Do outgoing board members receive a memento for

2 their service now?

3 A. Do they? Last year, I believe was the first year

4

5

6

7

8

9

that we gave out small plaques as recognition for outgoing

board members, and if I remember the conversation about

that, and this was kind of a theme that emerged with you,

you were pushing for something much bigger than the rest of

the board felt comfortable with, and so we had to tone it

down quite a bit in terms of the budget and what we were

10 going to be doing. I believe at one time, you were even

11 recommending that we give gifts to every departing member or

12 people who had been here more than a number of years, and it

13 just seemed out of tune with the rest of the board.

14

15 A.

MR. BEASLEY: I object as nonresponsive.

I answered your question.

16 Q. (BY MR. BEASLEY) Do we now does SIM DFW now

17 give mementos to outgoing board members?

18

19 A.

MS. GARCIA: Form.

I answered that question. Last year was the

20 first year we gave plaques to three or four outgoing board

21 members.

22 Q. (BY MR. BEASLEY) Great. And do you remember that

23 I started that program?

24
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I remember you recommended something that the
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rest of the board was not comfortable implementing due to 

2 the size, scope. It was out of whack with a reasonable 

3 

4 

5 

6 

7 

8 

9 

person's expectation for what an outgoing member should 

deserve. That's what I remember. 

Q. (BY MR. BEASLEY) So recognition for members at 

the holiday party, is that something that was started last 

year? 

A. 

Q. 

Last year was the first time we did that. 

And isn't it true that I instituted that 

10 activity, too? 

11 MS. GARCIA: Form. 

12 A. I want to say, Peter, that was my idea, but I 

13 know that you had conversations with Joan Holman leading up 

14 to the holiday party to work out the specifics of that. 

15 Again, this is another example of a situation, a pattern of 

16 situations with you where something very simple took on a 

17 life of its own, and I had -- Janis and I both had to be 

18 called in to help smooth over hard feelings between you and 

19 Joan because you were difficult to work with, and if you had 

20 had your way, we would have been there three hours 

21 recognizing everybody for everything. So I don't want to 

22 give you a lot of credit for that, Peter. I think it was my 

23 idea, and I think if you hadn't been involved, it would have 

24 gone off a lot more smoothly without any conflict. 

25 Q. (BY MR. BEASLEY) Have you ever given me 
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20 had your way, we would have been there three hours

21 recognizing everybody for everything. So I don't want to

22 give you a lot of credit for that, Peter. I think it was my

23 idea, and I think if you hadn't been involved, it would have

24 gone off a lot more smoothly without any conflict.

25 Q. (BY MR. BEASLEY) Have you ever given me
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1 compliments for my board service? 

2 A. I'm sure I have, Peter, probably, but I can tell 

3 you it's been a while. I've given you compliments early on. 

4 I think, again, the more I got to be around you, the more I 

5 noticed your destructive influence on our organization. 

6 Q. So you don't think you gave me any in 2016? 

7 A. Do I think I gave you any compliments about what? 

8 Q. My board service. 

9 A. What about your board service? 

10 Q. That you thought it was good or that you liked it 

11 or that I did a good job? 

12 A. What about it that I liked? 

13 Q. I don't know. Do you think you complimented my 

14 board service in 2016? 

15 A. Without you giving me a specific, it's hard for 

16 me to recollect. 

17 Q. 2015, do you think? 

18 A. I definitely remember giving you a compliment in 

19 2015, not related to your board service, but I don't recall 

20 if I gave you a compliment regarding your board service in 

21 2015 or not. 

22 Q. Is the membership committee regarded a committee 

~3 that requires a lot of work. 

24 Q. I think all of the positions on our board require 

25 a lot of work, and so membership would be one of those. 
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Q. No more than most of the committees? 

A. It depends. No. Not really more than programs. 

You know, to that point, sponsorship has been incredibly 

active, probably more active than membership, particularly 

when you start adding up all the time of the volunteers. 

So, no, I wouldn't say that yours stands out as being more 

work than other roles. 

Q. During my membership, do you know of times where 

9 you felt I had been slighted by the organization? 

10 MS. GARCIA: Form. 

11 A. I know that you've communicated times to me where 

12 you felt slighted. I remember trying -- not really 

13 necessarily agreeing with your perspective that you were 

14 slighted, but still respecting you and your right to your 

15 opinion, and therefore, you know, helping to comfort you on 

16 that and make sure that whatever happened didn't happen 

17 again. 

18 Q. (BY MR. BEASLEY) Do you know my question was 

19 asking about whether you thought I was slighted, not what I 

20 thought? Did you understand the question to be that? 

21 A. No. I don't think you were slighted. 

22 Q. So there's never a time that you felt I had been 

23 slighted? 

24 A. I don't think I would say that you've been 

25 slighted as a member of SIM. I think SIM -- no, I don't 
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1 think so. 

2 Q. Have you known me to have any personal strengths? 

3 MS. GARCIA: Form. 

4 A. Do I know you to have personal strengths? What 

5 do you mean by personal? 

6 Q. (BY MR. BEASLEY) Strengths that are beneficial to 

7 the organization, DFW SIM, when I served on the 

8 organization? Are there things that you thought were good 

9 qualities for the organization? 

10 MS. GARCIA: Form. 

11 A. It depends on what you mean good. You know, it 

12 depends on what you mean good. You know, I feel like you 

13 had some -- you have an attention to detail that has been an 

14 asset to your work on the board. Unfortunately, that's 

15 outweighed by the negative energy created by working with 

16 others and the amount of time that the leadership has had to 

17 spend over the last three years dealing with that conflict. 

18 Q. (BY MR. BEASLEY) Any other strengths other than 

19 attention to detail that you noticed? 

20 A. I think you're willing to put in a lot of time 

21 for the organization. I think that's a positive. 

22 Q. Any others? 

23 A. I don't know, Peter. I'm not saying there aren't 

24 any others. Those are the two that come to mind right off 

25 the bat. 
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Q. Any weaknesses come to mind? 

A. Yeah. I think you're a divisive individual and 

it's hard for others to get along with you, as evidenced by 

the fact that you've had two -- you were the assistant chair 

membership, and the chair membership resigned because they 

didn't want to work with you, and then Patrick wasn't 

willing to work with you. He was your assistant chair at 

8 the beginning of this year, I believe, for membership, and 

9 y'all weren't willing to work with one another, so we had to 

10 move Patrick to another spot on the board. 

11 Q. I didn't quite understand what you said of the 

12 two instances. What were the two instances you said? 

13 A. So the when you became the assistant 

14 membership chair, the membership chair was Srinivas Matti --

15 I don't remember his last name, and I believe he was arrow 

16 exchange, and there was a lot of conflict, to my 

17 understanding, from talking with Larry and Janis about this, 

18 to the point where you and Srinivas and Larry and Janis had 

19 to meet at her home multiple times in the calendar year, I 

20 think it was 2013, 2014, somewhere around there, and then I 

21 had personal exposure to the conflict that you and Patrick 

22 had, and when Janis and I were dealing with that, we felt 

23 like Patrick was a good board member, so we wanted to keep 

24 him on, but we wanted to move him away from you because of 

25 your challenges in working with others. 
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willing to work with you. He was your assistant chair at

8 the beginning of this year, I believe, for membership, and
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10 move Patrick to another spot on the board.

11 Q. I didn't quite understand what you said of the

12 two instances. What were the two instances you said?

13 A. So the when you became the assistant

14 membership chair, the membership chair was Srinivas Matti --

15 I don't remember his last name, and I believe he was arrow

16 exchange, and there was a lot of conflict, to my

17 understanding, from talking with Larry and Janis about this,

18 to the point where you and Srinivas and Larry and Janis had

19 to meet at her home multiple times in the calendar year, I

20 think it was 2013, 2014, somewhere around there, and then I

21 had personal exposure to the conflict that you and Patrick

22 had, and when Janis and I were dealing with that, we felt

23 like Patrick was a good board member, so we wanted to keep

24 him on, but we wanted to move him away from you because of

25 your challenges in working with others.
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So you feel you moved Patrick away from me? Is 

2 that what you're saying? 

3 A. I believe both of you guys indicated to us that 

4 you-all were not willing to work with one another. 

5 

6 

Q. 

A. 

When would you say these conflicts began with me? 

Well, the one with Srinivas, as I pointed out, it 

7 was prior to my tenure as the vice chair, so that would have 

8 had to have been prior to 2015. I don't know -- I think it 

9 was a situation that spanned the course of 2013 and 2014, 

10 but I'm not 100 percent sure on that. I know it spanned 

11 over the course of months. I don't know if that was all 

12 within the same calendar year or not, and that's -- I can't 

13 think specifically any earlier ones where I thought, wow, 

14 this is a big conflict, but I guess looking back, I can pick 

15 up on things that happened before that fit that pattern. 

16 Q. So it's been there the entire time, you're 

17 saying? 

18 A. There's probably been hints the entire time. I 

19 don't think it's -- I think it's definitely accelerated to 

20 becoming a bigger issue when you got on the board. 

21 Q. So you're saying there was hints before I was on 

22 the board? 

23 A. To my recollection, there probably were, Peter. 

24 That's a long time ago. 

25 Q. So what hints do you recall? 
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So you feel you moved Patrick away from me? Is

2 that what you're saying?
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When would you say these conflicts began with me?

Well, the one with Srinivas, as I pointed out, it

7 was prior to my tenure as the vice chair, so that would have

8 had to have been prior to 2015. I don't know -- I think it

9 was a situation that spanned the course of 2013 and 2014,

10 but I'm not 100 percent sure on that. I know it spanned

11 over the course of months. I don't know if that was all

12 within the same calendar year or not, and that's -- I can't

13 think specifically any earlier ones where I thought, wow,

14 this is a big conflict, but I guess looking back, I can pick

15 up on things that happened before that fit that pattern.

16 Q. So it's been there the entire time, you're

17 saying?

18 A. There's probably been hints the entire time. I

19 don't think it's -- I think it's definitely accelerated to

20 becoming a bigger issue when you got on the board.

21 Q. So you're saying there was hints before I was on

22 the board?

23 A. To my recollection, there probably were, Peter.

24 That's a long time ago.
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1 A. Well, for example, you feeling like you're 

2 slighted when no one else felt that way. So that -- at 

3 first, I thought, well, you know, maybe he's just a little 

4 sensitive, but I guess looking back, again, it's part of a 

5 pattern of you feeling like you don't get the respect you 

6 deserve and not being able to work with people as a result 

7 of that. 

8 Q. Would you refer me to other organizations to 

9 serve on their boards? 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 would host? 

15 A. 

Today? 

Yes. 

Absolutely not. 

Would you invite me to any social events that you 

I don't make it a practice of inviting people who 

16 have sued me to social events, so, no, I wouldn't. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 A. 

When do you believe you were sued? 

Sometime this spring. 

Do you do business with Netwatch Solutions? 

Yes. 

When did that relationship start? 

It was late in the year. You could actually help 

23 me here, 2013, 2014. 

24 

25 

Q. 

A. 

Would it likely have been October 2014? 

That sounds late in the year 2014, yes. 
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And you said you reached out and asked for help. 

2 That's your recollection? 

3 A. Yeah. We were having issues -- we didn't have a 

4 process for change control, and I felt like one of our -- a 

5 former employee who retired, who was responsible for that 

6 section didn't want to put a process in place, and so we 

7 hired his replacement. Actually, we promoted his 

8 replacement. This is one of those promotions where it was 

9 title, grade, and money, and he -- one of the first things 

10 we did -- now we had a willing participant in the change 

11 control process. I knew you did it, and so I reached out to 

12 you and asked for help. That's my recollection. 

13 Q. Did I approach you in a SIM event for -- to get 

14 your business, or did you reach out for help? 

15 A. Specifically related to 2014? 

16 Q. Yes, sir. 

17 A. In that case, I reached out for help. In the 

18 past, I think you've been a little more aggressive in 

19 approaching me in a sales manner. I honestly don't recall 

20 if it was at a SIM event or not. I just honestly don't. 

21 Q. Is there some prohibition from approaching you 

22 for sales outside of a SIM event? 

23 A. You know, is there some sort of provision? . 

24 Q. Prohibition. 

25 A. Prohibition? I would say that our -- you know, 
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5 former employee who retired, who was responsible for that

6 section didn't want to put a process in place, and so we
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8 replacement. This is one of those promotions where it was

9 title, grade, and money, and he -- one of the first things

10 we did -- now we had a willing participant in the change
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18 past, I think you've been a little more aggressive in
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21 Q. Is there some prohibition from approaching you

22 for sales outside of a SIM event?
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1 our vendor members are coached to not be overly aggressive 

2 in selling to any of our members regardless of location or 

3 venue. 

4 Q. So would you say members, a vendor member and a 

5 member, that member is off limits to that vendor member 

6 to 

7 A. No. If it was off limits, I don't think I would 

8 have approached you. I think it needs to be something where 

9 the practitioner is indicating some interest to invite you 

10 into a sales conversation. Otherwise, I think they're 

11 highly, highly, highly discouraged and potentially grounds 

12 for expulsion and frowned upon. 

13 Q. Whether or not it's at a SIM event or not is what 

14 you're saying? 

15 A. I think, yes, absolutely. 

16 Q. Couldn't it be true that I approached you for 

17 business at a lunch meeting and not you reaching out to me 

18 for help? 

19 A. That's not my recollection, Peter, but if you 

20 feel strongly about it, maybe so. I thought I came to you 

21 for help, was my recollection. My recollection was I spoke 

22 to our director of infrastructure, Edwin Draden. I knew you 

23 guys had offered the service. I'd seen another company 

24 leveraging your service and process, and I said, hey, Edwin, 

25 meet Peter. Peter can help in this area where you need 
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1 help. I've seen that he's done it before. That's my 

2 recollection, but I don't know, Peter. We have a -- that's 

3 my recollection. I'm not saying you didn't have lunch with 

4 me and suggest something, but my recollection is that it was 

5 more of a thing that was initiated by me. 

6 Q. Okay. Had you already started that project when 

7 you reached out to me in your recollection? 

8 A. Allow me a little leeway to answer your question 

9 very specifically. I think we already had an initiative, 

10 which was really more of a, hey, this is a desire for us to 

11 improve in this area. We did not have a formal project or 

12 scope of work or timeline defined at the time that we 

13 engaged with you. 

14 Q. Do you know how much in aggregate you've spent or 

15 purchased with Netwatch? 

16 MS. GARCIA: Hold on just a second. To the 

17 extent this implicates business expenses and operating 

18 expenses of HollyFrontier, I'm going to object to the 

19 question and instruct the witness not to answer. I don't 

20 know what HollyFrontier considers to be confidential and 

21 proprietary. They're not represented here today, and 

22 Nellson is not appearing as a fact witness for 

23 HollyFrontier. 

24 Q. (BY MR. BEASLEY) Do you have any reason to think 

25 it's been more or less than $500,000? 
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MS. GARCIA: Same objection. Instruct you 

2 not to answer. 

3 A. That's probably something that we would consider 

4 confidential, and we'd probably want to consult our general 

5 counsel before I answered that. 

6 Q. (BY MR. BEASLEY) Did the product that Netwatch 

7 provide you replace your use of Microsoft Service Center 

8 service manager? 

9 A. I think it would be more fair to say that we 

10 didn't really have a process until we implemented your 

11 system. We didn't have a process that we followed with 

12 regard to change management, particularly not a proactive 

13 process. 

14 Q. Do you still do business with Netwatch Solutions? 

15 MS. GARCIA: Object to form. 

16 A. We are still using your software, yes. 

17 Q. (BY MR. BEASLEY) Are you buying added services? 

18 MS. GARCIA: Form. 

19 A. I think the answer to that question is 

20 technically yes, because I think we are still obligated to 

21 pay you support and maintenance services every year, but I'd 

22 have to check our contract specifically to give you 100 

23 percent confident answer. 

24 Q. (BY MR. BEASLEY) Do you believe there is a 

25 contract between Netwatch and HollyFrontier in this case? 
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MS. GARCIA: Same objection. Instruct you

2 not to answer.

3 A. That's probably something that we would consider

4 confidential, and we'd probably want to consult our general

5 counsel before I answered that.

6 Q. (BY MR. BEASLEY) Did the product that Netwatch

7 provide you replace your use of Microsoft Service Center

8 service manager?

9 A. I think it would be more fair to say that we

10 didn't really have a process until we implemented your

11 system. We didn't have a process that we followed with

12

13

regard to change management, particularly not a proactive

process.

14

15

16

17

18

19

Q.

A.

Q.

A.

Do you still do business with Netwatch Solutions?

MS. GARCIA: Object to form.

We are still using your software, yes.

(BY MR. BEASLEY) Are you buying added services?

MS. GARCIA: Form.

I think the answer to that question is

20 technically yes, because I think we are still obligated to

21 pay you support and maintenance services every year, but I'd

22 have to check our contract specifically to give you 100

23 percent confident answer.

24 Q. (BY MR. BEASLEY) Do you believe there is a

25 contract between Netwatch and HollyFrontier in this case?
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That's an interesting question because I can't 

2 find an SOW that is signed by both parties, but I know that 

3 we have an MSA that we both signed. I know we discussed 

4 SOW's, but when I looked for an executed SOW, I couldn't 

5 find one. 

6 Q. Is that a general practice to have a signed 

7 contract or SOW? 

8 MS. GARCIA: Objection, form. 

9 A. Is it a general practice? 

10 Q. (BY MR. BEASLEY) For you when you do business to 

11 get a signed contract? 

12 A. When we engage with a third party? 

13 Q. Sure. Yes. 

14 A. You know, it's we do a lot of different kinds 

15 of business as a company, so it's really hard for me to 

16 answer that unless you maybe narrow it down a little bit 

17 more. 

18 Q. Was there a requirement to have a contract for 

19 this business with Netwatch Solutions? 

20 MS. GARCIA: Objection, form, and I'm going 

21 to restate the instruction not to answer for the same 

22 reason. I'm not sure what HollyFrontier's contract policies 

23 are. I don't even know that Nellson is the correct witness 

24 to ask that question. I would think that that would be an 

25 office of the general counsel type question. 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  209

1 A.

NELLSON BURNS, JULY 29, 2016

Page 174

That's an interesting question because I can't

2 find an SOW that is signed by both parties, but I know that

3 we have an MSA that we both signed. I know we discussed

4 SOW's, but when I looked for an executed SOW, I couldn't

5 find one.

6 Q. Is that a general practice to have a signed

7 contract or SOW?

8

9

10

A.

Q.

MS. GARCIA: Objection, form.

Is it a general practice?

(BY MR. BEASLEY) For you when you do business to

11 get a signed contract?

12

13

A.

Q.

When we engage with a third party?

Sure. Yes.

14 A. You know, it's we do a lot of different kinds

15 of business as a company, so it's really hard for me to

16 answer that unless you maybe narrow it down a little bit

17 more.

18 Q. Was there a requirement to have a contract for

19 this business with Netwatch Solutions?

20 MS. GARCIA: Objection, form, and I'm going

21 to restate the instruction not to answer for the same

22 reason. I'm not sure what HollyFrontier's contract policies

23 are. I don't even know that NeIlson is the correct witness

24 to ask that question. I would think that that would be an

25 office of the general counsel type question.
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MR. BEASLEY: Could we go off the record for 

2 a brief period? 

3 MS. GARCIA: That's fine. 

4 THE REPORTER: We're off the record at 

5 2:47 p.m. 

6 (Off-the-record discussion.) 

7 .THE REPORTER: We're back on the record at 

8 2:48 p.m. 

9 Q. (BY MR. BEASLEY) Nellson, have you given me or 

10 Netwatch Solutions permission to quote you regarding the 

11 service Netwatch provided to you? 

12 A. 

13 Q. 

14 A. 

15 Q. 

I have. 

Quote in a favorable way? 

Yes. Absolutely. 

So do you feel that Netwatch did good work for 

16 HollyFrontier? 

17 A. I think that we could have put in any system 

18 compared to zero system and we would have had a real big 

19 enhancement over what we were doing and a big positive 

20 change in our process. So I think another way of saying 

21 that is the bar was very low. I think that your process 

22 that you came in with was sound. I think that the software 

23 itself is not really enterprise capable for the size that we 

24 are today, so I think a lot of things about the work that 

25 you guys have done for us, some good and some bad. 
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MR. BEASLEY: Could we go off the record for

2 a brief period?

3

4

5 2:47 p.m.

MS. GARCIA: That's fine.

THE REPORTER: We're off the record at

6 (Off-the-record discussion.)

7

8 2:48 p.m.

.THE REPORTER: We're back on the record at

9 Q. (BY MR. BEASLEY) NeIlson, have you given me or

10 Netwatch Solutions permission to quote you regarding the

11 service Netwatch provided to you?

12

13

14

15

A.

Q.

A.

Q.

I have.

Quote in a favorable way?

Yes. Absolutely.

So do you feel that Netwatch did good work for

16 HollyFrontier?

17 A. I think that we could have put in any system

18 compared to zero system and we would have had a real big

19 enhancement over what we were doing and a big positive

20 change in our process. So I think another way of saying

21 that is the bar was very low. I think that your process

22 that you came in with was sound. I think that the software

23 itself is not really enterprise capable for the size that we

24 are today, so I think a lot of things about the work that

25 you guys have done for us, some good and some bad.
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Q. What's the bad part that you know of? 

A. The software is very buggy. We -- we have 

documented surveys of our IT employees at HollyFrontier, and 

those surveys indicate that they see having to work with the 

semantic tool is their biggest challenge in our IT 

department, and when I pushed back on my employees and said, 

hey, it can't be that bad, I need you guys to come back and 

give Netwatch Solutions some things they can improve on, 

that group decided that they recommended to· me that we not 

go that route, that we replace it because it was such a 

buggy product. 

Q. So do you have a current plan to replace it? 

A. No. 

Q. You do not? 

A. We have a desire. Do we have a plan? No, we 

16 don't have a plan with dates on it. 

17 Q. Did you make the commitment to Netwatch that 

18 you'd provide a list of the deficiencies to them? 

19 MS. GARCIA: Hold on a second. Objection, 

20 form, and, I mean, again, I'm not meaning to be picky here, 

21 Mr. Beasley, but he's not a witness for HollyFrontier, and I 

22 recognize you guys have an outside business relationship 

23 that comes from or stems from your relationship in SIM DFW, 

24 but I'm particularly uncomfortable with this line of 

25 questions given that HollyFrontier is not represented. I 
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1

2

Q.

A.

What's the bad part that you know of?

The software is very buggy. We -- we have

3

4

5

6

7

8

9
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documented surveys of our IT employees at HollyFrontier, and

those surveys indicate that they see having to work with the

semantic tool is their biggest challenge in our IT

department, and when I pushed back on my employees and said,

hey, it can't be that bad, I need you guys to come back and

give Netwatch Solutions some things they can improve on,

that group decided that they recommended to' me that we not

go that route, that we replace it because it was such a

buggy product.
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13

14

15

Q.

A.

Q.

A.

So do you have a current plan to replace it?

No.

You do not?

We have a desire. Do we have a plan? No, we

16 don't have a plan with dates on it.

17 Q. Did you make the commitment to Netwatch that

18 you'd provide a list of the deficiencies to them?

19 MS. GARCIA: Hold on a second. Objection,

20 form, and, I mean, again, I'm not meaning to be picky here,

21 Mr. Beasley, but he's not a witness for HollyFrontier, and I

22 recognize you guys have an outside business relationship

23 that comes from or stems from your relationship in SIM DFW,

24 but I'm particularly uncomfortable with this line of

25 questions given that HollyFrontier is not represented. I
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don't know what objections they would make to the sharing of 

this proprietary information, and I think you need to move 

to a different line of questioning. 

MR. BEASLEY: I don't think I do. I will 

5 mark this as item number 8. 

6 (Exhibit No. 8 marked.) 

7 Q. (BY MR. BEASLEY) Do you see Exhibit No. 8 as an 

8 email exchange between you and me, Nellson? 

9 MS. GARCIA: Objection, form, and instruct 

10 the witness not to answer. That will be a running objection 

11 until you move away from this line of questioning. 

12 

13 going to --

14 

15 

MR. BEASLEY: Running objection are you 

MS. GARCIA: I will restate it every time. 

MR. BEASLEY: No. I mean, are you going to 

16 tell him also not to answer it? 

17 MS. GARCIA: I've already told him not to 

18 answer. 

19 MR. BEASLEY: Okay. 

20 Q. (BY MR. BEASLEY) You're not going to answer? 

21 A. I'm taking the counsel of my attorney. 

22 Q. Have you ever questioned any of the billing 

23 Netwatch provided to you? 

24 MS. GARCIA: Objection, instruct the witness 

25 not to answer. 
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don't know what objections they would make to the sharing of

this proprietary information, and I think you need to move

to a different line of questioning.

MR. BEASLEY: I don't think I do. I will

5 mark this as item number 8.

6 (Exhibit No.8 marked.)

7 Q. (BY MR. BEASLEY) Do you see Exhibit No. 8 as an

8 email exchange between you and me, NeIlson?

9 MS. GARCIA: Objection, form, and instruct

10 the witness not to answer. That will be a running objection

11 until you move away from this line of questioning.

12

13 going to --

14

15

MR. BEASLEY: Running objection are you

MS. GARCIA: I will restate it every time.

MR. BEASLEY: No. I mean, are you going to

16 tell him also not to answer it?

17

18 answer.

MS. GARCIA: I've already told him not to

19

20

21

22

Q.

A.

Q.

MR. BEASLEY: Okay.

(BY MR. BEASLEY) You're not going to answer?

I'm taking the counsel of my attorney.

Have you ever questioned any of the billing

23 Netwatch provided to you?

24

25 not to answer.

MS. GARCIA: Objection, instruct the witness
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(BY MR. BEASLEY) Do you know Joseph Fronzagalio 

I think you're referring to Joe Fronzaglio -

Yes. 

-- our director of internal audit at 

6 HollyFrontier. That's also probably going to be a question 

7 that I can't answer. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 of counsel. 

15 

16 Q. 

I'm asking, do you know him? 

Yes. 

And he's the director of audit at HollyFrontier? 

Internal audit, yes. 

Have you told him anything about this lawsuit? 

I'm not going to answer that question on advice 

MS. GARCIA: Thank you. 

(BY MR. BEASLEY) Have you told anyone at 

17 HollyFrontier about this lawsuit? 

18 A. I'm not going to answer that question on advice 

19 of my counsel. 

20 MR. BEASLEY: Are you advising him of that 

21 on that question? 

22 MS. GARCIA: Yeah. I think it's fair. You 

23 can answer that. 

24 A. Have I told anyone at HollyFrontier about this 

25 lawsuit? 
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(BY MR. BEASLEY) Do you know Joseph Fronzagalio

2 galio?

3

4

5

A.

Q.

A.

I think you're referring to Joe Fronzaglio -

Yes.

-- our director of internal audit at

6 HollyFrontier. That's also probably going to be a question

7 that I can't answer.

8

9

10

11

12

13

Q.

A.

Q.

A.

Q.

A.

I'm asking, do you know him?

Yes.

And he's the director of audit at HollyFrontier?

Internal audit, yes.

Have you told him anything about this lawsuit?

I'm not going to answer that question on advice

14 of counsel.

15

16 Q.

MS. GARCIA: Thank you.

(BY MR. BEASLEY) Have you told anyone at

17 HollyFrontier about this lawsuit?

18 A. I'm not going to answer that question on advice

19 of my counsel.

20 MR. BEASLEY: Are you advising him of that

21 on that question?

22 MS. GARCIA: Yeah. I think it's fair. You

23 can answer that.

24 A. Have I told anyone at HollyFrontier about this

25 lawsuit?
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1 Q. (BY MR. BEASLEY) Yes. 

2 A. Yes. I had a conversation with our general 

3 counsel and our director of internal audit, Joe Fronzaglio, 

4 when it first happened. 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. 

When the lawsuit happened? 

When you first sued SIM. 

What did you tell him? 

I told that you had sued them, and I think 

9 probably everything else is protected under attorney-client 

10 privilege with my general counsel. 

11 Q. Do you know, as a result of that conversation, 

12 Netwatch's network access was cut off at your company? 

13 MS. GARCIA: Objection, form. 

14 A. I'm not going to answer that on advice of my 

15 counsel. 

16 MS. GARCIA: Instruct the witness not to 

17 answer. 

18 Q. (BY MR. BEASLEY) Do you know that loss of network 

19 access cut revenue for Netwatch Solutions? 

20 MS. GARCIA: Objection, form. Instruct the 

21 witness not to answer. 

22 A. We can keep doing the same question and the same 

23 objection all day, Peter, but you're the one with a time 

24 crunch. 

25 Q. {BY MR. BEASLEY) Have you told any members -- any 
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1

2

Q.

A.

(BY MR. BEASLEY) Yes.

Yes. I had a conversation with our general

3 counsel and our director of internal audit, Joe Fronzaglio,

4 when it first happened.

5

6

7

8

Q.

A.

Q.

A.

When the lawsuit happened?

When you first sued SIM.

What did you tell him?

I told that you had sued them, and I think

9 probably everything else is protected under attorney-client

10 privilege with my general counsel.

11 Q. Do you know, as a result of that conversation,

12 Netwatch's network access was cut off at your company?

13

14 A.

MS. GARCIA: Objection, form.

I'm not going to answer that on advice of my

15 counsel.

16

17 answer.

MS. GARCIA: Instruct the witness not to

18 Q. (BY MR. BEASLEY) Do you know that loss of network

19 access cut revenue for Netwatch Solutions?

20 MS. GARCIA: Objection, form. Instruct the

21 witness not to answer.

22 A. We can keep doing the same question and the same

23 objection all day, Peter, but you're the one with a time

24 crunch.

25 Q. (BY MR. BEASLEY) Have you told any members -- any
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1 employees to not communicate with Netwatch? 

2 A. I'm not going to answer that question on advice 

3 of my counsel. 

4 MR. BEASLEY: Are you advising him not to 

5 answer that? 

6 MS. GARCIA: Yes. Thank you. 

7 Q. (BY MR. BEASLEY) Did you ask me to participate in 

8 the planning and execution of your disaster recovery control 

9 in January of this year? 

10 MS. GARCIA: Objection, form. 

11 A. That's privileged and confidential. I can't 

12 answer that question without my attorney or general counsel 

13 from HollyFrontier present or somebody from our legal group. 

14 Q. (BY MR. BEASLEY) Did you ask me to participate in 

15 the postmortem of network outage you had at HollyFrontier in 

16 November of 2015? 

17 MS. GARCIA: Object, form. Instruct the 

18 witness not to answer. 

19 Q. (BY MR. BEASLEY) In your words, why do you think 

20 I was expelled from SIM DFW? 

21 A. In my own words, you were expelled from SIM DFW 

22 because things had gotten to a point where the positive 

23 contributions you've made in the past had been greatly 

24 outweighed by the conflict that you had created within the 

25 organization with multiple parties, the distraction that 
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1 employees to not communicate with Netwatch?

2 A. I'm not going to answer that question on advice

3 of my counsel.

4

5 answer that?

MR. BEASLEY: Are you advising him not to

6
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MS. GARCIA: Yes. Thank you.
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8 the planning and execution of your disaster recovery control

9 in January of this year?

10
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MS. GARCIA: Objection, form.

That's privileged and confidential. I can't

12 answer that question without my attorney or general counsel

13 from HollyFrontier present or somebody from our legal group.

14 Q. (BY MR. BEASLEY) Did you ask me to participate in

15 the postmortem of network outage you had at HollyFrontier in

16 November of 2015?

17 MS. GARCIA: Object, form. Instruct the

18 witness not to answer.

19 Q. (BY MR. BEASLEY) In your words, why do you think

20 I was expelled from SIM DFW?

21 A. In my own words, you were expelled from SIM DFW

22 because things had gotten to a point where the positive

23 contributions you've made in the past had been greatly

24 outweighed by the conflict that you had created within the

25 organization with multiple parties, the distraction that
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1 leadership, specifically officers -- the amount of time we 

2 were having to spend on managing you and conflict related to 

3 you. There are other reasons. Those are probably the 

4 biggest in my mind, but, you know, we have a written summary 

5 of reasons for your expulsion from our board meeting that I 

6 would support and agree with. 

7 Q. Was there a final event that occurred that tipped 

8 the balance? 

9 MS. GARCIA: Form. 

10 A. Was there a final event that occurred that tipped 

11 the balance of what? 

12 Q. (BY MR. BEASLEY) The positive versus the 

13 negative? 

14 A. From my perspective? 

15 Q. Yes. 

16 A. From my perspective, I got there somewhere in 

17 early March. It was actually the week before we were 

18 notified of your lawsuit. Janis and myself and the officers 

19 had decided that it was time for you to no longer be on the 

20 board, that the negatives far outweighed the positives, and 

21 our intent was to quietly ask you to step down from your 

22 position to save you any embarrassment, and we Larry and 

23 I and Janis actually exchanged a few emails about that 

24 conversation, how it was going to go, and then we were 

25 served before we could set up the meeting with you. That's 
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5 of reasons for your expulsion from our board meeting that I

6 would support and agree with.

7 Q. Was there a final event that occurred that tipped
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9 MS. GARCIA: Form.
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18 notified of your lawsuit. Janis and myself and the officers

19 had decided that it was time for you to no longer be on the

20 board, that the negatives far outweighed the positives, and

21 our intent was to quietly ask you to step down from your

22 position to save you any embarrassment, and we Larry and

23 I and Janis actually exchanged a few emails about that

24 conversation, how it was going to go, and then we were

25 served before we could set up the meeting with you. That's

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d-1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 182 

1 when it happened for me. 

2 Q. So you said about the week before the lawsuit was 

3 filed? 

4 A. Yeah. I don't remember the specific dates. I 

5 remember there was an email -- there's an email chain with 

6 me, Janis, and Larry and maybe Tresia and Mike as well, I 

7 think they were involved, related to that conversation that 

8 Larry and I were going to have, and then when you sued us, 

9 that obviously made that conversation moot, impossible to 

10 have, whatever you want to say. 

11 Q. Okay. Do you know if there was an activity or 

12 something that I did to cause that specific meeting to 

13 finally oc.cur? 

14 A. It wasn't one thing, no. 

15 Q. Was there a last thing? 

16 A. No, there wasn't. Peter, I don't know if -- I 

17 can't say that there's a straw that broke the camel's back. 

18 I can say that when Janis was dealing with the murder of her 

19 brother, specifically a number of months after he had gone 

20 missing, she learned that he had been murdered and they made 

21 an arrest in a foreign country, and so I was taking over 

22 filling in for Janis while she was dealing with that very 

23 sensitive personal matter, and your attacks on her during 

24 that time shocked me, that you showed such an incredible 

25 lack of empathy and concern for her at that point in time. 
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1 when it happened for me.

2 Q. So you said about the week before the lawsuit was

3 filed?

4 A. Yeah. I don't remember the specific dates. I

5 remember there was an email -- there's an email chain with

6 me, Janis, and Larry and maybe Tresia and Mike as well, I

7 think they were involved, related to that conversation that

8 Larry and I were going to have, and then when you sued us,

9 that obviously made that conversation moot, impossible to

10 have, whatever you want to say.

11 Q. Okay. Do you know if there was an activity or

12 something that I did to cause that specific meeting to

13 finally oc.cur?

14

15

16

A.

Q.

A.

It wasn't one thing, no.

Was there a last thing?

No, there wasn't. Peter, I don't know if -- I

17 can't say that there's a straw that broke the camel's back.

18 I can say that when Janis was dealing with the murder of her

19 brother, specifically a number of months after he had gone

20 missing, she learned that he had been murdered and they made

21 an arrest in a foreign country, and so I was taking over

22 filling in for Janis while she was dealing with that very

23 sensitive personal matter, and your attacks on her during

24 that time shocked me, that you showed such an incredible

25 lack of empathy and concern for her at that point in time.
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So I don't know if that's the straw that broke the camel's 

back, but I thought that was one of the worst things you've 

ever done from my perspective. 

Q. So that attack you're referring to, was that an 

5 email? 

6 A. There was an email attack. I think there were a 

7 couple of them, probably. I think I actually counseled you 

8 to stand down, and you didn't. 

9 Q. So that's the worst thing. So there would be a 

10 date on that, when that occurred? 

11 A. It's an email. 

12 Q. Okay. Good. So before that, there had not been 

13 a straw that broke the camel's back? 

14 A. Before that, we were absolutely thinking that you 

15 were a problem, and it's hard for me to say to answer 

16 that question specifically, but we had been all year this 

17 year and last year and the year before, we had been 

18 dedicating a lot of time to your interpersonal dealings and 

19 conflict within those interpersonal dealings. 

20 Q. So you felt I was a problem, you said in 2016, 

21 before that, before this March email episode? 

22 MS. GARCIA: Form. 

23 A. I don't know how to answer that question. I 

24 think that the behavior that you're exhibiting is probably a 

25 pattern that far precedes your membership in SIM and we're 
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So I don't know if that's the straw that broke the camel's

back, but I thought that was one of the worst things you've

ever done from my perspective.

4 Q. So that attack you're referring to, was that an

5 email?

6 A. There was an email attack. I think there were a

7 couple of them, probably. I think I actually counseled you

8 to stand down, and you didn't.

9 Q. So that's the worst thing. So there would be a

10 date on that, when that occurred?

11

12

A.

Q.

It's an email.

Okay. Good. So before that, there had not been

13 a straw that broke the camel's back?

14 A. Before that, we were absolutely thinking that you

15

16

were a problem, and it's hard for me to say

that question specifically, but we had been

to answer

all year this

17 year and last year and the year before, we had been

18 dedicating a lot of time to your interpersonal dealings and

19 conflict within those interpersonal dealings.

20 Q. So you felt I was a problem, you said in 2016,

21 before that, before this March email episode?

22

23 A.

MS. GARCIA: Form.

I don't know how to answer that question. I

24 think that the behavior that you're exhibiting is probably a

25 pattern that far precedes your membership in SIM and we're
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1 just becoming aware of it. So I don't really know how to 

2 answer that question. 

3 Q. (BY MR. BEASLEY) No. When you became aware of --

4 you said you became aware of a problem. When was that that 

5 you said Beasley is a problem? 

6 A. I mean, as far back as 2013, '14, when the issues 

7 with Srinivas arrived is when I think for me that there was 

8 some awareness, but other people may have awareness going 

9 back further. 

10 

11 

12 

13 

14 3:01 p.m. 

MR. BEASLEY: Want to take a break? 

MS. GARCIA: Quick break. 

MR. BEASLEY: Sure. 

THE REPORTER: We're off the record at 

15 (Short break taken.) 

16 THE REPORTER: We're back on the record 

17 3:17p.m. 

18 MR. BEASLEY: And the total amount of time 

19 so far? 

20 THE REPORTER: 3 hours, 39 minutes. 

21 MR. BEASLEY: Thank you. 

22 Q. (BY MR. BEASLEY) So I believe where we left off, 

23 Nellson, you mentioned that a process had already begun to 

24 seek my expulsion? 

25 A. We had already -- the process had begun to get 
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1 just becoming aware of it. So I don't really know how to

2 answer that question.

3 Q. (BY MR. BEASLEY) No. When you became aware of --

4 you said you became aware of a problem. When was that that

5 you said Beasley is a problem?

6 A. I mean, as far back as 2013, '14, when the issues

7 with Srinivas arrived is when I think for me that there was

8 some awareness, but other people may have awareness going

9 back further.

10

11

12

13

14 3:01 p.m.

MR. BEASLEY: Want to take a break?

MS. GARCIA: Quick break.

MR. BEASLEY: Sure.

THE REPORTER: We're off the record at

15 (Short break taken.)

16

17 3:17 p.m.

18

19 so far?

20

THE REPORTER: We're back on the record

MR. BEASLEY: And the total amount of time

THE REPORTER: 3 hours, 39 minutes.

21

22 Q.

MR. BEASLEY: Thank you.

(BY MR. BEASLEY) So I believe where we left off,

23 NeIlson, you mentioned that a process had already begun to

24 seek my expulsion?

25 A. We had already -- the process had begun to get
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you off the board and, if necessary, seek your expulsion. 

2 Q. And that was, I think you said, between all the 

3 officers, perhaps including Tresia and Mike? 

4 A. 

5 Q. 

6 saying? 

7 A. 

All the officers were in favor of that approach. 

So a vote had been taken? Is that what you're 

There was no vote needed for that, just to ask 

8 you to resign. There's not a vote needed for that. 

9 Q. 

10 resign? 

11 A. 

12 Q. 

13 A. 

No. They were all in favor of asking me to 

They were all very supportive. 

So who brought up that option? 

I don't remember specifically. It was probably 

14 myself or Janis. It might have been me. I seem to recall 

15 that we both kind of came to the conclusion at the same 

16 time. 

17 Q. And then you sought endorsement from Larry? Is 

18 that what you're saying? 

19 MS. GARCIA: Form. 

20 A. Larry was supportive of asking you to resign and 

21 was going to be the one that went with me to ask you to 

22 resign. 

23 Q. (BY MR. BEASLEY) But you -- who asked Larry for 

24 his opinion? 

25 A. On whether or not to ask you to resign? 
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you off the board and, if necessary, seek your expulsion.

2 Q. And that was, I think you said, between all the

3 officers, perhaps including Tresia and Mike?

4

5

A.

Q.

All the officers were in favor of that approach.

So a vote had been taken? Is that what you're

6 saying?

7 A. There was no vote needed for that, just to ask

8 you to resign. There's not a vote needed for that.

9 Q. No. They were all in favor of asking me to

10 resign?

11

12

13

A.

Q.

A.

They were all very supportive.

So who brought up that option?

I don't remember specifically. It was probably

14 myself or Janis. It might have been me. I seem to recall

15 that we both kind of came to the conclusion at the same

16 time.

17 Q. And then you sought endorsement from Larry? Is

18 that what you're saying?

19

20 A.

MS. GARCIA: Form.

Larry was supportive of asking you to resign and

21 was going to be the one that went with me to ask you to

22 resign.

23 Q. (BY MR. BEASLEY) But you -- who asked Larry for

24 his opinion?

25 A. On whether or not to ask you to resign?
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1 Q. Correct. 

2 A. Probably Janis or myself. I don't remember 

3 specifically. 

4 Q. Do you know if you did it? 

5 A. I don't know specifically. It was probably me or 

6 Janis. 

7 Q. Well, who else could it have been? 

8 A. I don't know. It would have been one of the two 

9 of us. 

10 Q. Okay. And then, did you seek the endorsement of 

11 Mike Brown, too? 

12 MS. GARCIA: Form. 

13 A. I've already told you all five officers, 

14 including Tresia and Mike, are supportive. I have an email 

15 from Mike saying he's supportive of that course of action. 

16 (BY MR. BEASLEY) Did you ask Mike about that? Q. 

A. 17 I believe he was asked in an email from me, yeah. 

18 

19 

20 

21 

22 

23 

24 

25 you? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Okay. Did you ask Tresia? 

Same email. 

Do you still have a copy of that email? 

Absolutely. 

Do you know about what date it was? 

March 15th. 

March 15th? Very good. Do you have a copy with 
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1

2

Q.

A.

Correct.

Probably Janis or myself. I don't remember

3 specifically.

4

5

Q.

A.

Do you know if you did it?

I don't know specifically. It was probably me or

6 Janis.

7

8

Q.

A.

Well, who else could it have been?

I don't know. It would have been one of the two

9 of us.

10 Q. Okay. And then, did you seek the endorsement of

11 Mike Brown, too?

12

13

18

19

20

21

22

23

24

25

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

you?

MS. GARCIA: Form.

I've already told you all five officers,

Okay. Did you ask Tresia?

Same email.

Do you still have a copy of that email?

Absolutely.

Do you know about what date it was?

March 15th.

March 15th? Very good. Do you have a copy with
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1 A. No. I think it was produced, but we're not sure, 

2 so I think Sona was going to take care of that to make sure 

3 it was produced. 

4 THE WITNESS: Is that fair, Sona? 

5 MS. GARCIA: Yeah. We're checking on that 

6 right now. 

7 Q. (BY MR. BEASLEY) And you said asked to resign 

8 without embarrassment? What did you mean by that? 

9 A. I think for you, the preferable outcome of all of 

10 this would have been to walk away quietly, without an 

11 announcement, without any kind of fanfare. Really probably 

12 only the officers would have known the full extent of the 

13 reasoning, but because of the lawsuit, now a lot of other 

14 people are necessarily involved in this process, including 

15 the rest of the board and attorneys, et cetera. 

16 Q. Did you say that would have been better for me? 

17 You're saying it would be embarrassing to have an expulsion? 

18 A. 

19 Q. 

20 anybody? 

21 A. 

If it were me, I would have been embarrassed. 

Wouldn't you think it would be embarrassing to 

You know, people surprise me with their behavior 

22 all the time. 

23 Q. Okay. Why do you say the lawsuit made it 

24 impossible to ask me to resign? 

25 A. Well, I don't think we're going to ask you to 
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1 A. No. I think it was produced, but we're not sure,

2 so I think Sona was going to take care of that to make sure

3 it was produced.

4

5

6 right now.

THE WITNESS: Is that fair, Sona?

MS. GARCIA: Yeah. We're checking on that

7 Q. (BY MR. BEASLEY) And you said asked to resign

8 without embarrassment? What did you mean by that?

9 A. I think for you, the preferable outcome of all of

10 this would have been to walk away quietly, without an

11 announcement, without any kind of fanfare. Really probably

12 only the officers would have known the full extent of the

13 reasoning, but because of the lawsuit, now a lot of other

14 people are necessarily involved in this process, including

15 the rest of the board and attorneys, et cetera.

16 Q. Did you say that would have been better for me?

17 You're saying it would be embarrassing to have an expulsion?

18

19

A.

Q.

If it were me, I would have been embarrassed.

Wouldn't you think it would be embarrassing to

20 anybody?

21 A. You know, people surprise me with their behavior

22 all the time.

23 Q. Okay. Why do you say the lawsuit made it

24 impossible to ask me to resign?

25 A. Well, I don't think we're going to ask you to
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1 resign in the middle of a lawsuit. That might have been not 

2 the thing that our attorneys would have recommended. 

3 Q. So 

4 A. In fact, Peter, I do recall, we were -- we had 

5 planned to go forward with that even after you had sued us, 

6 and that was going to be the meeting at Peter Vogel's 

7 office, but the meeting was set for early that morning, and 

8 you e-mailed a list of demands at around 2:00 a.m. in the 

9 morning, and the list was multiple pages and, quite 

10 honestly, ludicrous, and so, at that point early in the 

11 morning, we determined that there was no chance of coming to 

12 some sort of agreement with you given just how far away you 

13 were in your position. 

14 Q. The only agreement that was acceptable, though, 

15 was for me to resign, though? Is that what you're saying? 

16 MS. GARCIA: Form. 

17 A. The only agreement that was acceptable? What do 

18 you mean? 

19 Q. (BY MR. BEASLEY) To you. You said our positions 

20 were very far apart. The meeting --

21 A. Was there a scenario under which I would have 

22 been okay with you retaining position on the board? Is that 

23 what you're asking? 

24 Q. Yeah. 

25 A. Absolutely not. 
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1 resign in the middle of a lawsuit. That might have been not

2 the thing that our attorneys would have recommended.

3 Q. So

4 A. In fact, Peter, I do recall, we were -- we had

morning, we determined that there was no chance of coming to

some sort of agreement with you given just how far away you

were in your position.

Q. The only agreement that was acceptable, though,

was for me to resign, though? Is that what you're saying?

MS. GARCIA: Form.

15

16

14

5 planned to go forward with that even after you had sued us,

6 and that was going to be the meeting at Peter Vogel's

7 office, but the meeting was set for early that morning, and

8 you e-mailed a list of demands at around 2:00 a.m. in the

9 morning, and the list was multiple pages and, quite

10 honestly, ludicrous, and so, at that point early in the

11

13

12

17 A. The only agreement that was acceptable? What do

18 you mean?

19 Q. (BY MR. BEASLEY) To you. You said our positions

20 were very far apart. The meeting --

21 A. Was there a scenario under which I would have

22 been okay with you retaining position on the board? Is that

23 what you're asking?

24 Q. Yeah.

25 A. Absolutely not.
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And so, there had not been -- there had been no 

prior request for me to resign, prior than this March 15th 

period that you came up with this new plan? 

MS. GARCIA: Form. 

A. I'm sorry. Repeat the question. 

Q. (BY MR. BEASLEY) You indicated that March 15th, 

there was the plan to ask me to resign? 

A. Right. 

Q. Had anyone asked me to resign, to your knowledge, 

10 before that time? 

11 A. Not that I've been involved in. 

12 Q. You had not? 

13 A. No. 

14 Q. So when did you become aware of the lawsuit? 

15 A. It was a Friday night. I was in Oklahoma City, 

16 watching A&M play in the first round of the March Madness 

17 tournament. I think I was out to dinner when I got an email 

18 from Tresia. I can't remember if she had been served or had 

19 received an email, but I'm guessing by virtue of her 

20 position as secretary, she was the first to be informed. So 

21 it was that night. I was with family. I remember that 

22 night very well, just being shocked at not just that you had 

23 sued us, but the -- the what I considered to be crazy 

24 allegations that you had made against us in the initial 

25 drafting of the lawsuit. 
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And so, there had not been -- there had been no

2

3

4

prior request for me to resign, prior than this March 15th

period that you came up with this new plan?

MS. GARCIA: Form.

5

6

A.

Q.

I'm sorry. Repeat the question.

(BY MR. BEASLEY) You indicated that March 15th,

7 there was the plan to ask me to resign?

8

9

A.

Q.

Right.

Had anyone asked me to resign, to your knowledge,

10 before that time?

11

12

13

14

15

A. Not that I've been involved in.

Q. You had not?

A. No.

Q. SO when did you become aware of the lawsuit?

A. It was a Friday night. I was in Oklahoma City,

16 watching A&M play in the first round of the March Madness

17 tournament. I think I was out to dinner when I got an email

18 from Tresia. I can't remember if she had been served or had

19 received an email, but I'm guessing by virtue of her

20 position as secretary, she was the first to be informed. So

21 it was that night. I was with family. I remember that

22 night very well, just being shocked at not just that you had

23 sued us, but the -- the what I considered to be crazy

24 allegations that you had made against us in the initial

25 drafting of the lawsuit.
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And you believe you heard that from Tresia first? 

Yeah. I think it was an email from Tresia that 

3 was the first time I became aware of it. 

4 

5 

6 A. 

7 Q. 

Okay. 

MR. BEASLEY: Mark this as Exhibit 9. 

(Exhibit No. 9 marked.) 

(BY MR. BEASLEY) So could it -- do you recognize 

8 this as an email --

9 A. It may have been from Larry. 

10 Q. that you were listed as the recipient on March 

11 18th, Friday? 

12 A. I -- to be fair, I don't know that I read this 

13 email. I read the version that Larry had forwarded out to 

14 include Janis, but it would have been a similar -- it would 

15 have included this. I don't think I saw this email. I 

16 think I saw the email from Larry first. 

17 Q. So it's from Larry and not Tresia? 

18 A. I probably remembered that incorrectly. 

19 Q. Okay. So Larry sent something to Janis, and you 

20 were copied on it; is that correct? 

21 A. I think I don't recall specifically, but I 

22 know Janis was included and I was copied. I think other 

23 officers may have been, but I don't recall for sure. 

24 Q. Do you still have a copy of that email? 

25 A. I'm sure it's somewhere in our document 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  225

1

2

Q.

A.

NELLSON BURNS, JULY 29, 2016

Page 190

And you believe you heard that from Tresia first?

Yeah. I think it was an email from Tresia that

3 was the first time I became aware of it.

4

5

6

7

A.

Q.

MR. BEASLEY: Mark this as Exhibit 9.

(Exhibit No.9 marked.)

Okay.

(BY MR. BEASLEY) So could it -- do you recognize

8 this as an email --

9

10

A.

Q.

It may have been from Larry.

that you were listed as the recipient on March

11 18th, Friday?

12 A. I -- to be fair, I don't know that I read this

13 email. I read the version that Larry had forwarded out to

14 include Janis, but it would have been a similar -- it would

15 have included this. I don't think I saw this email. I

16 think I saw the email from Larry first.

17

18

19

Q.

A.

Q.

So it's from Larry and not Tresia?

I probably remembered that incorrectly.

Okay. So Larry sent something to Janis, and you

20 were copied on it; is that correct?

21 A. I think I don't recall specifically, but I

22 know Janis was included and I was copied. I think other

23 officers may have been, but I don't recall for sure.

24

25

Q.

A.

Do you still have a copy of that email?

I'm sure it's somewhere in our document
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1 discovery. I don't know if I specifically have a copy of 

2 it, but I believe one was retained for us. 

3 Q. 

4 A. 

5 Q. 

6 A. 

7 Q. 

8 A. 

9 Q. 

10 A. 

11 Q. 

Do you generally keep copies of all your emails? 

No. 

You don't? 

No. 

Do you keep copies of the ones you send? 

Not permanently, no. 

For some length of time, do you keep them? 

It depends on how -- it depends. 

Okay. But you have seen this, and this may have 

12 been the impetus, which actually came from me? 

13 A. Right, but what I'm saying is, I didn't see this 

14 until after I had seen the email that Larry had forwarded on 

15 to other people. I may have seen this after the fact, but, 

16 again, the first time I was made aware of it was reading an 

17 email from one of our officers. 

18 Q. So that was Friday, March 18th, and did you 

19 ultimately retain counsel because of that? 

20 A. Yeah. Usually a good first step when you get 

21 sued is talk to an attorney. So, yeah, we did. 

22 Q. Would that have been Peter Vogel? 

23 A. He was the initial attorney that we reached out 

24 to. 

25 Q. And based on the information you had received, 
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1 discovery. I don't know if I specifically have a copy of

2 it, but I believe one was retained for us.

3

4

5

6

7

8

9

10

11

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Do you generally keep copies of all your emails?

No.

You don't?

No.

Do you keep copies of the ones you send?

Not permanently, no.

For some length of time, do you keep them?

It depends on how -- it depends.

Okay. But you have seen this, and this may have

12 been the impetus, which actually came from me?

13 A. Right, but what I'm saying is, I didn't see this

14 until after I had seen the email that Larry had forwarded on

15 to other people. I may have seen this after the fact, but,

16 again, the first time I was made aware of it was reading an

17 email from one of our officers.

18 Q. So that was Friday, March 18th, and did you

19 ultimately retain counsel because of that?

20 A. Yeah. Usually a good first step when you get

21 sued is talk to an attorney. So, yeah, we did.

22

23

24 to.

25

Q.

A.

Q.

Would that have been Peter Vogel?

He was the initial attorney that we reached out

And based on the information you had received,
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1 you agreed to meet with me with Larry; is that correct? 

2 A. I don't know that I understand specifically what 

3 you're talking about. The information I received from whom 

4 or what? 

5 Q. Sorry. That's not a good question. Did you plan 

6 to meet with me March 24th to discuss the lawsuit? 

7 A. Was that a Thursday morning? 

8 Q. It was. Yes, sir. 

9 A. That sounds right. 

10 MR. BEASLEY: I'll mark this as Exhibit 

11 No. 10. 

12 (Exhibit No. 10 marked.) 

13 Q. (BY MR. BEASLEY) And if you look at the second 

14 page of this email chain, do you see Peter Vogel reaching 

15 out to me March 21st, indicating that he represents SIM? 

16 A. Uh-huh. 

17 Q. Does that sound like the time period when he was 

18 representing SIM? 

19 A. It does to me. 

20 Q. And did he then reach out to me to ask for the 

21 possibility to meet for settlement? 

22 A. To my knowledge, he proposed that we meet and 

23 discuss our differences to see if we could come to some sort 

24 of conclusion that did not involve a lawsuit. 

25 Q. But in your mind, it was for the purpose to ask 
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1 you agreed to meet with me with Larry; is that correct?

2 A. I don't know that I understand specifically what

3 you're talking about. The information I received from whom

4 or what?

5 Q. Sorry. That's not a good question. Did you plan

6 to meet with me March 24th to discuss the lawsuit?

7

8

9

10

A.

Q.

A.

Was that a Thursday morning?

It was. Yes, sir.

That sounds right.

MR. BEASLEY: I'll mark this as Exhibit

11 No. 10.

12 (Exhibit No. 10 marked.)

13 Q. (BY MR. BEASLEY) And if you look at the second

14 page of this email chain, do you see Peter Vogel reaching

15 out to me March 21st, indicating that he represents SIM?

16

17

A.

Q.

Uh-huh.

Does that sound like the time period when he was

18 representing SIM?

19

20

A.

Q.

It does to me.

And did he then reach out to me to ask for the

21 possibility to meet for settlement?

22 A. To my knowledge, he proposed that we meet and

23 discuss our differences to see if we could come to some sort

24 of conclusion that did not involve a lawsuit.

25 Q. But in your mind, it was for the purpose to ask
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1 me to resign? 

2 A. The -- that was going to be part of our 

3 conversation. I don't think it was going to be the entire 

4 

5 

6 

7 

8 

9 

purpose of the conversation, but we expected during that 

conversation to say, yeah, you're not welcome on the board 

anymore, and, you know, we probably would -- I don't know. 

It's hard to say what we would have been willing to give at 

that point, but board membership was out of the question. 

Q. Board membership was out of the question, but you 

10 might have been willing to do what? 

11 MS. GARCIA: Form. 

12 A. I don't know. It's hard to say unless I'm in 

13 that specific situation, you know? 

14 Q. (BY MR. BEASLEY) Okay. I haven't really asked 

15 the question, but I think you have given us your indication. 

16 What do you think about this lawsuit? 

17 A. I think a lot of things about this lawsuit. I 

18 think it's a waste of our government resources. I think 

19 it's I believe it's not based on any kind of fact or any 

20 kind of reasonable claim from your part, but I think it's a 

21 shame that you felt like this was an appropriate course of 

22 action. I just think it's a shame all the way around. 

23 Q. Are you angry about having been sued? 

24 A. You know, I don't know if angry is the exact word 

25 I would say. I've probably had some anger over the past few 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-832~bc8c175b903 

Tab F
APP.  228

NELLSON BURNS, JULY 29, 2016

Page 193

1 me to resign?

2 A. The -- that was going to be part of our

3 conversation. I don't think it was going to be the entire

4

5

6

7

8

purpose of the conversation, but we expected during that

conversation to say, yeah, you're not welcome on the board

anymore, and, you know, we probably would -- I don't know.

It's hard to say what we would have been willing to give at

that point, but board membership was out of the question.

9 Q. Board membership was out of the question, but you

10 might have been willing to do what?

11

12 A.

MS. GARCIA: Form.

I don't know. It's hard to say unless I'm in

13 that specific situation, you know?

14 Q. (BY MR. BEASLEY) Okay. I haven't really asked

15 the question, but I think you have given us your indication.

16 What do you think about this lawsuit?

17 A. I think a lot of things about this lawsuit. I

18 think it's a waste of our government resources. I think

19 it's I believe it's not based on any kind of fact or any

20 kind of reasonable claim from your part, but I think it's a

21 shame that you felt like this was an appropriate course of

22 action. I just think it's a shame all the way around.

23 Q. Are you angry about having been sued?

24 A. You know, I don't know if angry is the exact word

25 I would say. I've probably had some anger over the past few
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1 months since you have sued us. At this point, I would call 

2 it more annoyed that it's something I have to spend time on, 

3 a distraction, but my confidence in knowing that we are in 

4 the right and knowing that the outcome is going to be 

5 favorable means that I'm not in an angry place. 

6 Q. Do you know that in lawsuits, it's often up to a 

7 judge or a jury to decide who's in the right? 

8 A. I've I've read some of your lawsuits, and, 

9 yeah, I've seen what some of the judges have said to you, 

10 and, yeah, they have a lot of power. 

11 MR. BEASLEY: Object as nonresponsive. 

12 Q. (BY MR. BEASLEY) D9 you understand it's up to the 

13 judge and a jury and not up to what you feel about who's in 

14 the right? 

15 A. I feel like a judge or jury can make a decision 

16 on this. I feel like the facts of the case and the legal 

17 background in this case is all strongly slanted in our 

18 favor, just like -- well, it's all strongly slanted in our 

19 favor. We're volunteers trying to do a good thing for the 

20 community, and we shouldn't be subject to harassment through 

21 the legal system. 

22 Q. You believe this lawsuit is harassment? 

23 A. I think you've shown a pattern of harassing 

24 lawsuits. 

25 Q. Do you think this is a harassing lawsuit? 
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months since you have sued us. At this point, I would call

2 it more annoyed that it's something I have to spend time on,

3 a distraction, but my confidence in knowing that we are in

4 the right and knowing that the outcome is going to be

5 favorable means that I'm not in an angry place.

6 Q. Do you know that in lawsuits, it's often up to a

7 judge or a jury to decide who's in the right?

8 A. I've I've read some of your lawsuits, and,

9 yeah, I've seen what some of the judges have said to you,

10 and, yeah, they have a lot of power.

11

12 Q.

MR. BEASLEY: Object as nonresponsive.

(BY MR. BEASLEY) D9 you understand it's up to the

13 judge and a jury and not up to what you feel about who's in

14 the right?

15 A. I feel like a judge or jury can make a decision

16 on this. I feel like the facts of the case and the legal

17 background in this case is all strongly slanted in our

18 favor, just like -- well, it's all strongly slanted in our

19 favor. We're volunteers trying to do a good thing for the

20 community, and we shouldn't be subject to harassment through

21 the legal system.

22

23

Q.

A.

You believe this lawsuit is harassment?

I think you've shown a pattern of harassing

24 lawsuits .

25 Q. Do you think this is a harassing lawsuit?
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MR. BEASLEY: Object, nonresponsive. 

(BY MR. BEASLEY) Do you think this is a 
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4 harassing 

5 A. I answered your question. Yes, this lawsuit fits 

6 your pattern of harassing lawsuits. 

7 MR. BEASLEY: Object to nonresponsive. 

8 A. I answered your question. 

9 Q. (BY MR. BEASLEY) Do you believe I have a pattern 

10 of harassing lawsuits? 

11 A. I'm surprised you're not already deemed a 

12 vexatious litigant. 

13 Q. That's a legal term. You know what that means? 

14 A. Yes. 

15 Q. So what do you believe you know about my pattern 

16 of lawsuits? 

17 A. You're very active. I think if we looked at the 

18 number of lawsuits per capita, you would be probably in the 

19 top 1 percent, .1 percent of the population in our country 

20 in terms of initiating lawsuits. Donald Trump might have 

21 you beat, but that's probably about it, and I feel like they 

22 are typically of a frivolous nature and typically initiated 

23 by you when you feel slighted or mistreated or, you know, 

24 something of that nature. Your former employer, who put a 

25 negative review of you on the Glass Ceiling or your ex-wife 
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1

2

3

A.

Q.

I think this lawsuit fits your pattern.

MR. BEASLEY: Object, nonresponsive.

(BY MR. BEASLEY) Do you think this is a

4 harassing

5 A. I answered your question. Yes, this lawsuit fits

6

7

your pattern of harassing lawsuits.

MR. BEASLEY: Object to nonresponsive.

8

9

A.

Q.

I answered your question.

(BY MR. BEASLEY) Do you believe I have a pattern

10 of harassing lawsuits?

11 A. I'm surprised you're not already deemed a

12 vexatious litigant.

13

14

15

Q.

A.

Q.

That's a legal term. You know what that means?

Yes.

So what do you believe you know about my pattern

16 of lawsuits?

17 A. You're very active. I think if we looked at the

18 number of lawsuits per capita, you would be probably in the

19 top 1 percent, .1 percent of the population in our country

20 in terms of initiating lawsuits. Donald Trump might have

21 you beat, but that's probably about it, and I feel like they

22 are typically of a frivolous nature and typically initiated

23 by you when you feel slighted or mistreated or, you know,

24 something of that nature. Your former employer, who put a

25 negative review of you on the Glass Ceiling or your ex-wife
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1 or her attorney, those all seem to me to be vindictive types 

2 of lawsuits that were initiated by you. 

3 

4 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. 

Q. 

A. 

You've read -- you've talked with my ex-wife? 

No. 

Have you talked with any of my former employees? 

Yeah. 

Which ones have you talked to? 

Your employees are at my site. I don't think 

9 Marie Braswell, or Marie, is an employee of yours anymore. 

10 I know that there's a gentleman that you introduced and he 

11 didn't last very long, and I've spoken to him, all before 

12 they left. But, yeah, I've spoken to employees of yours who 

13 have left you. 

14 Q. And you've gotten some indication of a pattern of 

15 lawsuits in talking with them? 

16 A. No. This is all open records. This is all 

17 public records. You can search on the Internet for this 

18 stuff, Peter. 

19 Q. I know that. I'm asking you where you learned 

20 about a frivolous claim related to my divorce? 

21 A. Google.com. 

22 Q. What did you find on Google.com related to my 

23 divorce? 

24 A. I found court documents in that case. I don't 

25 remember what specific document it was. I remember reading 
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1 or her attorney, those all seem to me to be vindictive types

2 of lawsuits that were initiated by you.

3

4

5

6

7

8

Q.

A.

Q.

A.

Q.

A.

You've read -- you've talked with my ex-wife?

No.

Have you talked with any of my former employees?

Yeah.

Which ones have you talked to?

Your employees are at my site. I don't think

9 Marie Braswell, or Marie, is an employee of yours anymore.

10 I know that there's a gentleman that you introduced and he

11 didn't last very long, and I've spoken to him, all before

12 they left. But, yeah, I've spoken to employees of yours who

13 have left you.

14 Q. And you've gotten some indication of a pattern of

15 lawsuits in talking with them?

16 A. No. This is all open records. This is all

17 public records. You can search on the Internet for this

18 stuff, Peter.

19 Q. I know that. I'm asking you where you learned

20 about a frivolous claim related to my divorce?

21

22

A.

Q.

Google.com.

What did you find on Google.com related to my

23 divorce?

24 A. I found court documents in that case. I don't

25 remember what specific document it was. I remember reading
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1 how the judge viewed your action very unfavorably, but you 

2 kind of got off on a technicality because you were pro se, 

3 and they granted some damages against you, but because you 

4 were pro se, you didn't have to provide any damages. I 

5 remember that. I remember just thinking it's awkward or 

6 it's odd that there would be a lawsuit relatively soon after 

7 a divorce proceeding. I think most people would have 

8 

9 

10 

11 

fatigue for that, not wanting to get involved in that, so I 

think that indicates an emotional type of motivation for 

you. 

Q. A lawsuit after a divorce? What are you 

12 referring to? 

13 A. Didn't you sue her attorney, your ex-wife's 

14 attorney? 

15 Q. So you feel a suit against an ex-wife's attorney 

16 is out of harassment just because it happened? 

17 A. It depends. You're asking a hypothetical 

18 question. In this specific case, it's my opinion that you 

19 initiated these as harassing, as opportunities for 

20 harassment using our legal system and wasting our legal 

21 resources. Judges have told you that, too. 

22 Q. But that lawsuit in particular, you feel the 

23 lawsuit against an ex-wife, my ex-wife's attorney was in 

24 harassment? 

25 A. That's my opinion, yes, absolutely. 
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1 how the judge viewed your action very unfavorably, but you

2 kind of got off on a technicality because you were pro se,

3 and they granted some damages against you, but because you

4 were pro se, you didn't have to provide any damages. I

5 remember that. I remember just thinking it's awkward or

6 it's odd that there would be a lawsuit relatively soon after

7 a divorce proceeding. I think most people would have

8

9

10

fatigue for that, not wanting to get involved in that, so I

think that indicates an emotional type of motivation for

you.

11 Q. A lawsuit after a divorce? What are you

12 referring to?

13 A. Didn't you sue her attorney, your ex-wife's

14 attorney?

15 Q. So you feel a suit against an ex-wife's attorney

16 is out of harassment just because it happened?

17 A. It depends. You're asking a hypothetical

18 question. In this specific case, it's my opinion that you

19 initiated these as harassing, as opportunities for

20 harassment using our legal system and wasting our legal

21 resources. Judges have told you that, too.

22 Q. But that lawsuit in particular, you feel the

23 lawsuit against an ex-wife, my ex-wife's attorney was in

24 harassment?

25 A. That's my opinion, yes, absolutely.
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1 Q. What other lawsuit --

2 A. I don't know why else you would sue your 

3 ex-wife's attorney. 

4 Q. Do you know of any other lawsuit you feel was 

5 initiated by me as harassment? 

6 A. You know, I saw a pattern of that. I've 

7 referenced one other one where you sued a former employee 

8 and the Web portal that they posted a negative review of 

9 your company on. I believe -- so that's another example 

10 where it looks like it's a vindictive kind of harassment 

11 lawsuit in my opinion. 

12 Q. Why? 

13 A. People post comments on those Web sites every 

14 day, all day, and very rarely does that result in a lawsuit. 

15 Q. And if it -- if there was a lawsuit, it's because 

16 of harassment? Is that what you're saying, because of the 

17 existence of a lawsuit? 

18 MS. GARCIA: Form. 

19 A. I am saying, in my opinion, this lawsuit of yours 

20 fits a pattern of harassing those that you don't like. 

21 Q. (BY MR. BEASLEY) Okay. But you said that that 

22 one was also harassment? 

23 A. In my opinion, yes. 

24 Q. Okay. Does it matter to you what the judge said 

25 in that lawsuit? 
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1

2

Q.

A.

What other lawsuit --

I don't know why else you would sue your

3 ex-wife's attorney.

4 Q. Do you know of any other lawsuit you feel was

5 initiated by me as harassment?

6 A. You know, I saw a pattern of that. I've

7 referenced one other one where you sued a former employee

8 and the Web portal that they posted a negative review of

9 your company on. I believe -- so that's another example

10 where it looks like it's a vindictive kind of harassment

11 lawsuit in my opinion.

12

13

Q.

A.

Why?

People post comments on those Web sites every

14 day, all day, and very rarely does that result in a lawsuit.

15 Q. And if it -- if there was a lawsuit, it's because

16 of harassment? Is that what you're saying, because of the

17 existence of a lawsuit?

18

19 A.

MS. GARCIA: Form.

I am saying, in my opinion, this lawsuit of yours

20 fits a pattern of harassing those that you don't like.

21 Q. (BY MR. BEASLEY) Okay. But you said that that

22 one was also harassment?

23

24

A.

Q.

In my opinion, yes.

Okay. Does it matter to you what the judge said

25 in that lawsuit?
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1 A. The one about the Glass Ceiling? 

2 Q. Yes, sir. 

3 A. I read a judge who had some choice words for you 

4 about how you'd wasted everyone's time. I think it was that 

5 lawsuit, but I don't remember. There were so many. There 

6 

7 

was a judge who admonished you pretty clearly in court when 

you tried to dismiss the case immediately after you rested 

8 your case. So I think it was that case. I could be wrong, 

9 but he wasn't happy with you. 

10 Q. Okay. And you found all these things out after 

11 you sought my resignation? 

12 A. I don't think I ever technically sought your 

13 resignation because we didn't have the meeting. 

14 Q. 

15 A. 

16 Q. 

17 A. 

You found these things out after that? 

I found out after you sued us. 

Okay. 

One of the things first things I did was plug in 

18 your name to Google. The first page had two or three of 

19 those lawsuits on it. 

20 Q. 

21 counsel? 

22 A. 

23 Q. 

24 A. 

You did that yourself, individually, not through 

Yes. I did that myself, individually. 

Who else did you tell about that? 

No one. No one other than -- no one other than 

25 counsel or other defendants in this lawsuit. 
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1

2

3

A.

Q.

A.

The one about the Glass Ceiling?

Yes, sir.

I read a judge who had some choice words for you

4 about how you'd wasted everyone's time. I think it was that

5 lawsuit, but I don't remember. There were so many. There

6

7

was a judge who admonished you pretty clearly in court when

you tried to dismiss the case immediately after you rested

8 your case. So I think it was that case. I could be wrong,

9 but he wasn't happy with you.

10 Q. Okay. And you found all these things out after

11 you sought my resignation?

12 A. I don't think I ever technically sought your

13 resignation because we didn't have the meeting.

14

15

16

17

Q.

A.

Q.

A.

You found these things out after that?

I found out after you sued us.

Okay.

One of the things first things I did was plug in

18 your name to Google. The first page had two or three of

19 those lawsuits on it.

20 Q. You did that yourself, individually, not through

21 counsel?

22

23

24

A.

Q.

A.

Yes. I did that myself, individually.

Who else did you tell about that?

No one. No one other than -- no one other than

25 counselor other defendants in this lawsuit.
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Or other defendants in this lawsuit. 

Which defendants did you tell that to? 

I know I told Janis. 

Who else? 
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I don't remember, Peter. I think everybody 

7 discovered a lot of this stuff on their own volition after 

8 you sued us and we all kind of pieced it together. 

9 Q. Okay. Who made the decision to retain counsel? 

10 Who actually retained Peter Vogel? 

11 A. I think it initiated as a conversation with 

12 myself and Janis, and I don't remember specifically if we 

13 got clearance from the other officers, but we probably did. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

Who -- who contacted Gardere and Wynne? 

It was probably me or Janis. 

Do you know if you did? 

I don't remember. 

So I think the meeting for that Thursday morning, 

19 March 24th, was canceled because you felt our positions were 

20 too different based on a 2:00 a.m. email I sent; is that 

21 correct? 

22 A. Yeah. We felt like we were too far apart to have 

23 any kind of productive conversation. I also felt like it 

24 was poor form to send your written points in the middle of 

25 the night before a morning meeting. Kind of pointless, so 
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1

2

3

4

5

6

Q.

A.

Q.

A.

Q.

A.

Pardon?

Or other defendants in this lawsuit.

Which defendants did you tell that to?

I know I told Janis.

Who else?

I don't remember, Peter. I think everybody

7 discovered a lot of this stuff on their own volition after

8 you sued us and we all kind of pieced it together.

9 Q. Okay. Who made the decision to retain counsel?

10 Who actually retained Peter Vogel?

11 A. I think it initiated as a conversation with

12 myself and Janis, and I don't remember specifically if we

13 got clearance from the other officers, but we probably did.

14

15

16

17

18

Q.

A.

Q.

A.

Q.

Who -- who contacted Gardere and Wynne?

It was probably me or Janis.

Do you know if you did?

I don't remember.

So I think the meeting for that Thursday morning,

19 March 24th, was canceled because you felt our positions were

20 too different based on a 2:00 a.m. email I sent; is that

21 correct?

22 A. Yeah. We felt like we were too far apart to have

23 any kind of productive conversation. I also felt like it

24 was poor form to send your written points in the middle of

25 the night before a morning meeting. Kind of pointless, so
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1 -- but that wasn't the reason we canceled. We canceled 

2 because, in our opinions, your positions were very far away 

3 from ours, and we didn't feel like they were valid. 

4 Q. So without that, you planned to have the meeting? 

5 A. Yeah. We planned to talk to you. 

6 Q. With the goal to ask for my resignation? 

7 A. That would have been one of the topics, yes. 

8 Q. There's no possibility at that point, in your 

9 mind, for me to stay on the board? 

10 A. Correct. 

11 Q. Did you attend the HMG strategy event on April 

12 5th of this year? 

13 A. The one in Dallas? 

14 Q. Yes. 

15 A. At the -- where was it this year? At the Omni? 

16 Q. Yes. 

17 A. Yes. I was there. 

18 Q. Did Kevin Christ approach you to discuss the 

19 lawsuit? 

20 A. You know, we talked. There were a lot of 

21 conversations that day about a lot of different topics. He 

22 probably talked to us that day. 

23 Q. Who is us? 

24 A. Probably me and Janis. I can't remember. It may 

25 have been just me alone. I don't know. I probably had a 
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1 -- but that wasn't the reason we canceled. We canceled

2 because, in our opinions, your positions were very far away

3 from ours, and we didn't feel like they were valid.

4

5

6

7

8

Q. So without that, you planned to have the meeting?

A. Yeah. We planned to talk to you.

Q. With the goal to ask for my resignation?

A. That would have been one of the topics, yes.

Q. There's no possibility at that point, in your

9 mind, for me to stay on the board?

10

11

A.

Q.

Correct.

Did you attend the HMG strategy event on April

12 5th of this year?

13

14

15

16

17

18

A.

Q.

A.

Q.

A.

Q.

The one in Dallas?

Yes.

At the -- where was it this year? At the Omni?

Yes.

Yes. I was there.

Did Kevin Christ approach you to discuss the

19 lawsuit?

20 A. You know, we talked. There were a lot of

21 conversations that day about a lot of different topics. He

22 probably talked to us that day.

23

24

Q.

A.

Who is us?

Probably me and Janis. I can't remember. It may

25 have been just me alone. I don't know. I probably had a
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1 hundred different conversations that day. 

2 Q. About this lawsuit? 

3 A. No. 

4 Q. Okay. 

5 A. You're not that important. 

6 Q. Janis and -- all right. Do you know what you 

7 told Kevin? 

8 A. No. I don't recall the specific details of the 

9 conversation. 

10 Q. 

11 A. 

12 Q. 

Do you remember what he asked you? 

Not specifically. 

Do you think he might remember? I need to ask 

13 him? Is that what you're saying? 

14 A. Yeah. I mean, in general, he told us he'd talk 

15 to you and, you know, I think he asked us what we thought 

16 about you staying on the board. I don't remember exactly. 

17 We've had a lot of conversations with our attorneys about 

18 this over the course of several months. I don't remember 

19 specific details of that. 

20 Q. So April 5th, when you had this conversation with 

21 Kevin, you were still in a position that you believed there 

22 was no possibility for me to stay on the board? 

23 A. This would have been after the March meeting, so 

24 yeah. I haven't changed my opinion on that since I've made 

25 it. 
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1 hundred different conversations that day.

2

3

4

5

6

Q.

A.

Q.

A.

Q.

About this lawsuit?

No.

Okay.

You're not that important.

Janis and -- all right. Do you know what you

7 told Kevin?

8 A. No. I don't recall the specific details of the

9 conversation.

10

11

12

Q.

A.

Q.

Do you remember what he asked you?

Not specifically.

Do you think he might remember? I need to ask

13 him? Is that what you're saying?

14 A. Yeah. I mean, in general, he told us he'd talk

15 to you and, you know, I think he asked us what we thought

16 about you staying on the board. I don't remember exactly.

17 We've had a lot of conversations with our attorneys about

18 this over the course of several months. I don't remember

19 specific details of that.

20 Q. So April 5th, when you had this conversation with

21 Kevin, you were still in a position that you believed there

22 was no possibility for me to stay on the board?

23 A. This would have been after the March meeting, so

24 yeah. I haven't changed my opinion on that since I've made

25 it.
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1 Q. Okay. 

2 A. There's nothing you've done that would make me 

3 want to change my mind. 

4 Q. 

5 A. 

6 

7 Q. 

So did you personally seek my expulsion? 

I don't know what you mean by that. 

MS. GARCIA: Form. 

(BY MR. BEASLEY) Did you make a motion to seek my 

8 expulsion? 

9 A. I believe I did make the motion or seconded it. 

10 We could look at the records, but I think I made it. 

11 Q. Okay. And so, then as a result of canceling the 

12 meeting, there was a decision made to have a board meeting 

13 to seek my expulsion; is that correct? 

14 

15 

16 

17 

18 

19 

A. I'm not sure what I can or can't answer here. 

THE WITNESS: I think specifics of when and 

why and how we decided to do that would be protected under 

attorney-client privilege because it's a conversation with 

you guys. 

Q. (BY MR. BEASLEY) I'm not asking what you said to 

20 an attorney. I'm asking about what SIM decided as a result 

21 of canceling the settlement or the meeting that we were 

22 going to have. You then decided to have a board meeting to 

23 seek my expulsion? Is that what you decided? 

24 MS. GARCIA: I'm going to object to form, 

25 and I'm also going to instruct the witness not to answer to 
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2

Q.

A.

Okay.

There's nothing you've done that would make me

3 want to change my mind.

4

5

6

7

Q.

A.

Q.

So did you personally seek my expulsion?

I don't know what you mean by that.

MS. GARCIA: Form.

(BY MR. BEASLEY) Did you make a motion to seek my

8 expulsion?

9 A. I believe I did make the motion or seconded it.

10 We could look at the records, but I think I made it.

11 Q. Okay. And so, then as a result of canceling the

12 meeting, there was a decision made to have a board meeting

13 to seek my expulsion; is that correct?

14 A. I'm not sure what I can or can't answer here.

15

16

17

18

THE WITNESS: I think specifics of when and

why and how we decided to do that would be protected under

attorney-client privilege because it's a conversation with

you guys.

19 Q. (BY MR. BEASLEY) I'm not asking what you said to

20 an attorney. I'm asking about what SIM decided as a result

21 of canceling the settlement or the meeting that we were

22 going to have. You then decided to have a board meeting to

23 seek my expulsion? Is that what you decided?

24 MS. GARCIA: I'm going to object to form,

25 and I'm also going to instruct the witness not to answer to
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1 the extent that doing so would divulge any attorney-client 

2 communications. I'd also note for the record that the 

3 planned early April 2016 meeting, which did not take place, 

4 did include a notice, so it was axiomatic that there was a 

5 decision to hold such a meeting, but to the extent the 

6 meeting itself and the decision to have such a meeting was 

7 based on advice of counsel, I'm instructing the witness not 

8 to answer. 

9 Q. {BY MR. BEASLEY) But apart from anything related 

10 to talking with counsel, wasn't there a decision by SIM to 

11 then seek my expulsion? 

12 A. We didn't make any critical decisions about this 

13 case at that point without the advice of counsel. 

14 Q. No. I'm asking what you decided. I'm not asking 

15 whether or not you asked for counsel or not. 

16 A. So you're asking for a fact, but what is the fact 

17 that you're asking for? 

18 Q. Did you decide to hold a board meeting to seek my 

19 expulsion? 

20 A. So, yes. After that point was when we decided to 

21 do that. I don't --maybe I'm getting confused. I thought 

22 you might be trying to tie those two things together, but it 

23 was after from a chronological standpoint. Is that what 

24 you're trying to say? 

25 Q. Absolutely. That's what my question was. 
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1 the extent that doing so would divulge any attorney-client

2 communications. I'd also note for the record that the

3 planned early April 2016 meeting, which did not take place,

4 did include a notice, so it was axiomatic that there was a

5 decision to hold such a meeting, but to the extent the

6 meeting itself and the decision to have such a meeting was

7 based on advice of counsel, I'm instructing the witness not

8 to answer.

9 Q. (BY MR. BEASLEY) But apart from anything related

10 to talking with counsel, wasn't there a decision by SIM to

11 then seek my expulsion?

12 A. We didn't make any critical decisions about this

13 case at that point without the advice of counsel.

14 Q. No. I'm asking what you decided. I'm not asking

15 whether or not you asked for counselor not.

16 A. So you're asking for a fact, but what is the fact

17 that you're asking for?

18 Q. Did you decide to hold a board meeting to seek my

19 expulsion?

20 A. So, yes. After that point was when we decided to

21 do that. I don't -- maybe I'm getting confused. I thought

22 you might be trying to tie those two things together, but it

23 was after from a chronological standpoint. Is that what

24 you're trying to say?

25 Q. Absolutely. That's what my question was.
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(BY MR. BEASLEY) So the 24th, we had planned to 

5 meet, and then on the 25th, Janis sent out a notice to call 

6 a board meeting, correct? 

7 A. I believe so. That's what it looks like. 

8 Q. And the board meeting was to be on April 4th at 

9 8:00 a.m.; is that correct? 

10 A. That's what it looks like, yes. 

11 Q. Do you know about how many days' notice she gave? 

12 MS. GARCIA: Objection, form. I mean, you 

13 can answer that question. It calls for a legal conclusion. 

14 A. We -- yeah. I'll answer it. We did consult with 

15 the attorney, but we gave the amount of days' notice that 

16 the bylaws instructed us to. 

17 (BY MR. BEASLEY) Do you know what that is? Q. 

A. 18 I could look at the bylaws and tell you. 

19 Q. We've got them here as Exhibit No. 7. It's on 

20 Page 12. Do you see that, Section 3, the last sentence? 

21 A. Uh-huh. 

22 Q. Does it tell how many days' notice are needed? 

23 A. Seven. 

24 MS. GARCIA: Objection, form. 

25 Q. (BY MR. BEASLEY) Seven? And in the letter that 
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1

2

3

4

A.

Q.

Got it.

MR. BEASLEY: Mark this as 11.

(Exhibit No. 11 marked.)

(BY MR. BEASLEY) So the 24th, we had planned to

5 meet, and then on the 25th, Janis sent out a notice to call

6 a board meeting, correct?

7

8

A.

Q.

I believe so. That's what it looks like.

And the board meeting was to be on April 4th at

9 8:00 a.m.; is that correct?

10

11

12

A.

Q.

That's what it looks like, yes.

Do you know about how many days' notice she gave?

MS. GARCIA: Objection, form. I mean, you

13 can answer that question. It calls for a legal conclusion.

14

19

20

21

22

23

24

25

A.

Q.

A.

Q.

Page 12.

A.

Q.

A.

Q.

We -- yeah. I'll answer it. We did consult with

We've got them here as Exhibit No.7. It's on

Do you see that, Section 3, the last sentence?

Uh-huh.

Does it tell how many days' notice are needed?

Seven.

MS. GARCIA: Objection, form.

(BY MR. BEASLEY) Seven? And in the letter that
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1 you have in Exhibit No. 11, you gave seven days' notice? 

2 A. Yeah. I can't really answer anything about the 

3 specifics of those conversations, but, yeah, we gave you, in 

4 our opinion, appropriate notice based on the bylaws. 

5 Q. So 25, 26, 27, 28, 29, 30, 31. There's not a 31 

6 in March, so 30. So that's one, two, three, four, around 10 

7 days' notice. 

8 MS. GARCIA: Form. 

9 A. Yeah. If that's the way the math adds up, then 

10 yeah. 

11 Q. (BY MR. BEASLEY) Okay. And isn't it true, the 

12 court order provided a -- the court issued a temporary 

13 restraining order, restraining the organization from holding 

14 that meeting; isn't that correct? 

15 A. My recollection is that there was a TRO granted 

16 that kept us from doing that. Hold on. I want to see --

17 can I borrow a pen? Would that be okay? So let's see. 

18 March 25th, and you said -- March has 31 days, right? 

19 MS. GARCIA: Yeah. I do the same thing, 

20 March. So by my calculations, that would have been 11 days' 

21 notice. 

22 Q. (BY MR. BEASLEY) Okay. But that meeting did not 

23 happen, correct? 

24 A. Yeah. Again, I don't remember specific dates, 

25 but the first one was -- we weren't able to have it on that 
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1 you have in Exhibit No. 11, you gave seven days' notice?

2 A. Yeah. I can't really answer anything about the

3 specifics of those conversations, but, yeah, we gave you, in

4 our opinion, appropriate notice based on the bylaws.

5 Q. So 25, 26, 27, 28, 29, 30, 31. There's not a 31

6 in March, so 30. So that's one, two, three, four, around 10

7 days' notice.

8 MS. GARCIA: Form.

9 A. Yeah. If that's the way the math adds up, then

10 yeah.

11 Q. (BY MR. BEASLEY) Okay. And isn't it true, the

12 court order provided a -- the court issued a temporary

13 restraining order, restraining the organization from holding

14 that meeting; isn't that correct?

15 A. My recollection is that there was a TRO granted

16 that kept us from doing that. Hold on. I want to see --

17 can I borrow a pen? Would that be okay? So let's see.

18 March 25th, and you said -- March has 31 days, right?

19 MS. GARCIA: Yeah. I do the same thing,

20 March. So by my calculations, that would have been 11 days'

21 notice.

22 Q. (BY MR. BEASLEY) Okay. But that meeting did not

23 happen, correct?

24 A. Yeah. Again, I don't remember specific dates,

25 but the first one was -- we weren't able to have it on that
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1 date due to a TRO granted by a Dallas County magistrate, not 

2 an actual judge. 

3 MR. BEASLEY: So mark this as Exhibit 

4 No. 12. 

5 (Exhibit No. 12 marked.) 

6 Q. (BY MR. BEASLEY) And subsequently, another notice 

7 went out to call a board meeting? 

8 

9 

A. 

Q. 

I'm sorry. What was the question, Peter? 

Isn't it true that another notice went out to 

10 call a meeting of the board? 

11 A. Yes. 

12 Q. And you have before you Exhibit No. 12, a letter 

13 of April 13th, correct? 

14 A. 

15 Q. 

16 A. 

April 13th, 2016, correct. 

Calling a board meeting for April 19th, correct? 

Yea~. I mean, technically, it says executive 

17 committee meeting, but, yes, that's referring to the same 

18 thing. 

19 Q. And so, with the same math that you used, how 

2o many days' notice do you feel that is? 

21 A. Seven. 

22 Q. How do you count that? 

23 A. I started with the day it went out and ended with 

24 the day it happened on, and if you do that for both of 

25 those, it's 7 days and 11 days. 
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1 date due to a TRO granted by a Dallas County magistrate, not

2 an actual judge.

3

4 No. 12.

MR. BEASLEY: So mark this as Exhibit

5 (Exhibit No. 12 marked.)

6 Q. (BY MR. BEASLEY) And subsequently, another notice

7 went out to call a board meeting?

8

9

A.

Q.

I'm sorry. What was the question, Peter?

Isn't it true that another notice went out to

10 call a meeting of the board?

11

12

A.

Q.

Yes.

And you have before you Exhibit No. 12, a letter

13 of April 13th, correct?

14

15

16

A.

Q.

A.

April 13th, 2016, correct.

Calling a board meeting for April 19th, correct?

Yea~. I mean, technically, it says executive

17 committee meeting, but, yes, that's referring to the same

18 thing.

19 Q. And so, with the same math that you used, how

20 many days' notice do you feel that is?

21

22

23

A.

Q.

A.

Seven.

How do you count that?

I started with the day it went out and ended with

24 the day it happened on, and if you do that for both of

25 those, it's 7 days and 11 days.
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And that's how you count? Okay. So had you made 

2 a motion to seek my expulsion before either of those notices 

3 went out? 

4 A. Like a technical, formal motion, no. Not to my 

5 knowledge. 

6 Q. Were there grounds identified at that point for 

7 my expulsion? 

8 A. At the point of the -- which meeting? The second 

9 one that actually happened? 

10 Q. Either of them. Let's go back to the first one. 

11 The first one. 

12 A. Yeah. There were grounds for both. We had the 

13 same grounds. 

14 Q. Same grounds for both? And you articulated that 

15 motion? 

16 MS. GARCIA: Form. 

17 A. I'm sorry. I articulated the motion at the 

18 meeting? 

19 Q. (BY MR. BEASLEY) Yes. 

20 A. You know, I made the motion to expel, I believe, 

21 or I seconded, like I said before, one of those two. 

22 Q. Okay. 

23 A. I think the record reflects that. 

24 MR. BEASLEY: So we'll mark this as 13. 

25 (Exhibit No. 13 marked.) 
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And that's how you count? Okay. So had you made

2 a motion to seek my expulsion before either of those notices

3 went out?

4 A. Like a technical, formal motion, no. Not to my

5 knowledge.

6 Q. Were there grounds identified at that point for

7 my expulsion?

8 A. At the point of the -- which meeting? The second

9 one that actually happened?

10 Q. Either of them. Let's go back to the first one.

11 The first one.

12 A. Yeah. There were grounds for both. We had the

13 same grounds.

14 Q. Same grounds for both? And you articulated that

15 motion?

16 MS. GARCIA: Form.

17 A. I'm sorry. I articulated the motion at the

18 meeting?

19

20

Q.

A.

(BY MR. BEASLEY) Yes.

You know, I made the motion to expel, I believe,

21 or I seconded, like I said before, one of those two.

22

23

24

25

Q.

A.

Okay.

I think the record reflects that.

MR. BEASLEY: So we'll mark this as 13.

(Exhibit No. 13 marked.)
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(BY MR. BEASLEY) So as you can see at the bottom 

2 right, this is a document that you-all have provided, and is 

3 this the motion that you made to seek my expulsion? 

4 MS. GARCIA: Form. This may just be my 

5 unfamiliarity with parliamentary procedure. When you say 

6 made, you don't mean literally created? You mean make the 

7 motion? 

8 MR. BEASLEY: I'm asking him if he 

9 understands. 

10 MS. GARCIA: I know. I'm asking you, so are 

11 you not going to clarify that or 

12 MR. BEASLEY: If he understands, he can 

13 answer it. 

14 Q. (BY MR. BEASLEY) Do you understand the question? 

15 A. Can you repeat the question? 

16 Q. Is this the motion that you made to seek my 

17 expulsion? 

18 MS. GARCIA: Form. 

19 A. I moved that you be expelled, and this looks like 

20 it. I'm not really sure without understanding the origin of 

21 this exact document. This looks like it, yeah. 

22 Q. (BY MR. BEASLEY) Okay. And you had made this 

23 prior to the March 25th meeting? Is that what you're 

24 saying? 

25 MS. GARCIA: Form. 
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(BY MR. BEASLEY) So as you can see at the bottom

2 right, this is a document that you-all have provided, and is

3 this the motion that you made to seek my expulsion?

4 MS. GARCIA: Form. This may just be my

5 unfamiliarity with parliamentary procedure. When you say

6 made, you don't mean literally created? You mean make the

7 motion?

8

9 understands.

10

MR. BEASLEY: I'm asking him if he

MS. GARCIA: I know. I'm asking you, so are

11 you not going to clarify that or

12

13 answer it.

MR. BEASLEY: If he understands, he can

14

15

16

Q.

A.

Q.

(BY MR. BEASLEY) Do you understand the question?

Can you repeat the question?

Is this the motion that you made to seek my

17 expulsion?

18 MS. GARCIA: Form.

19 A. I moved that you be expelled, and this looks like

20 it. I'm not really sure without understanding the origin of

21 this exact document. This looks like it, yeah.

22 Q. (BY MR. BEASLEY) Okay. And you had made this

23 prior to the March 25th meeting? Is that what you're

24 saying?

25 MS. GARCIA: Form.
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I think, if memory serves. I don't know when we 

2 made this document exactly. We had -- I don't think the 

3 talking points changed. I don't remember exactly when the 

4 document was made. 

5 Q. (BY MR. BEASLEY) Had you performed some 

6 investigation of these alleged misdeeds? 

7 MS. GARCIA: Form. 

8 A. What do you mean by investigation? 

9 Q. (BY MR. BEASLEY) Had you investigated whether or 

10 not there was a violation of a budget policy? 

11 MS. GARCIA: Form. 

12 A. I mean, we collected evidence and facts, if 

13 that's what you mean by investigation. 

14 Q. (BY MR. BEASLEY) Who's we? 

15 A. It was probably the officers. It would most 

16 likely have been one of the officers. 

17 Q. You don't know which one? 

18 A. You know, I collected some emails. Larry 

19 collected some emails. Janis collected some emails. 

20 Tresia, Mike, we all kind of looked for artifacts and 

21 evidence. So it's hard to answer. 

22 Q. So who came up with the evidence supporting the 

23 violation of the budget policy? 

24 MS. GARCIA: Form. 

25 A. I don't know for sure, but we all supported all 
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5 Q. (BY MR. BEASLEY) Had you performed some

6 investigation of these alleged misdeeds?

7

8

9

A.

Q.

MS. GARCIA: Form.
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10 not there was a violation of a budget policy?

11
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MS. GARCIA: Form.

I mean, we collected evidence and facts, if

13 that's what you mean by investigation.

14

15
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A.

(BY MR. BEASLEY) Who's we?

It was probably the officers. It would most

16 likely have been one of the officers.

17

18

Q.

A.

You don't know which one?

You know, I collected some emails. Larry

19 collected some emails. Janis collected some emails.

20 Tresia, Mike, we all kind of looked for artifacts and

21 evidence. So it's hard to answer.

22 Q. SO who came up with the evidence supporting the

23 violation of the budget policy?

24

25 A.

MS. GARCIA: Form.

I don't know for sure, but we all supported all
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these things. All of us believed and supported all of these 

2 things. 

3 Q. (BY MR. BEASLEY) Do you know if you did any of 

4 these investigations? 

5 MS. GARCIA: Form. 

6 A. I think I've answered that question. We all 

7 contributed in gathering artifacts. 

8 Q. (BY MR. BEASLEY) But you don't know any 

9 particular one that you did? 

10 MS. GARCIA: Form. 

11 A. I can't really answer that. I think I've 

12 answered it because I think we all cooperated in doing this. 

13 Q. (BY MR. BEASLEY) No, you haven't answered it. Is 

14 there any specific investigation you did about the violation 

15 of the budget policy? 

16 MS. GARCIA: Form. 

17 A. There is no one that owned any one set of 

18 evidence collecting, Peter. It's -- I understand your 

19 question, but it's -- it's not a question that I can it's 

20 -- you keep asking did I, and I said, no, we did it 

21 collectively. So that's the answer. We did it 

22 collectively. 

23 Q. (BY MR. BEASLEY) But you didn't do anything in 

24 particular, though? 

25 MS. GARCIA: Form. 
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these things. All of us believed and supported all of these

2 things.

3 Q. (BY MR. BEASLEY) Do you know if you did any of

4 these investigations?

5

6 A.

MS. GARCIA: Form.

I think I've answered that question. We all

7 contributed in gathering artifacts.

8 Q. (BY MR. BEASLEY) But you don't know any

9 particular one that you did?

10

11 A.

MS. GARCIA: Form.

I can't really answer that. I think I've

12 answered it because I think we all cooperated in doing this.

13 Q. (BY MR. BEASLEY) No, you haven't answered it. Is

14 there any specific investigation you did about the violation

15 of the budget policy?

16

17 A.

MS. GARCIA: Form.

There is no one that owned anyone set of

18 evidence collecting, Peter. It's -- I understand your

19 question, but it's -- it's not a question that I can it's

20 -- you keep asking did I, and I said, no, we did it

21 collectively. So that's the answer. We did it

22 collectively.

23 Q. (BY MR. BEASLEY) But you didn't do anything in

24 particular, though?

25 MS. GARCIA: Form.
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I said I did something particularly. 

(BY MR. BEASLEY) What did you do particularly? 

We collected evidence and artifacts. 

But you said we. I'm asking, what did you do -

I collected evidence and artifacts. 

What did you collect? 

I collected emails. 

Do you still have those emails? 

Yeah. 

Okay. Did you collect an email related to a 

11 budget policy violation? 

12 A. I don't remember the specifics, Peter. 

13 Q. Okay. Did you collect an email related to an 

14 ultra vires act? 

15 A. I don't remember specifically. 

16 Q. And you don't -- do you remember any email you 

17 collected or investigation you did about an 

18 anti-solicitation policy violation? 

19 A. I don't recall specifically. 

20 Q. In your investigation, did you ask me about any 

21 of these? 

22 MS. GARCIA: Form. 

23 A. Did I ask you? At that point in time, Peter, 

24 advice from counsel was not to talk to you, so I don't know 

25 how I would have conducted an investigation and asked for 
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A.
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A.

Q.

A.

Q.

A.

Q.

I said I did something particularly.

(BY MR. BEASLEY) What did you do particularly?

We collected evidence and artifacts.

But you said we. I'm asking, what did you do -

I collected evidence and artifacts.

What did you collect?

I collected emails.

Do you still have those emails?

Yeah.

Okay. Did you collect an email related to a

11 budget policy violation?

12

13

A.

Q.

I don't remember the specifics, Peter.

Okay. Did you collect an email related to an

14 ultra vires act?

15

16

A.

Q.

I don't remember specifically.

And you don't -- do you remember any email you

17 collected or investigation you did about an

18 anti-solicitation policy violation?

19

20

A.

Q.

I don't recall specifically.

In your investigation, did you ask me about any

21 of these?

22 MS. GARCIA: Form.

23 A. Did I ask you? At that point in time, Peter,

24 advice from counsel was not to talk to you, so I don't know

25 how I would have conducted an investigation and asked for

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d-1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 213 

1 your point of view on that, so 

2 Q. (BY MR. BEASLEY) So you didn't, for whatever 

3 reason, whether it was advice? I'm not asking about that. 

4 A. You created a scenario under which we couldn't 

s come directly to you to talk about stuff. 

6 Q. You don't believe you could send me an email? 

7 MS. GARCIA: Form. 

8 A. I believe it would be against the advice of my 

9 counsel to reach out to you directly to communicate while 

10 we're in the middle of this lawsuit. 

11 Q. (BY MR. BEASLEY) Okay. Was a report generated by 

12 the board, or an investigation committee, to support these 

13 charges? 

14 MS. GARCIA: Form. 

15 A. I don't understand what you mean by a report by a 

16 third party. 

17 Q. (BY MR. BEASLEY) No. Didn't have to be a third 

18 party. By anybody on the board that created a final 

19 document that says, on this date, on this time, this act 

20 happened? 

21 MS. GARCIA: Form. 

22 THE WITNESS: I mean, since attorneys were 

23 present at that meeting, how specific can I get about the 

24 discussion at that meeting? 

25 MS. GARCIA: You can't. You can't. 
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1 your point of view on that, so

2 Q. (BY MR. BEASLEY) So you didn't, for whatever

3 reason, whether it was advice? I'm not asking about that.

4 A. You created a scenario under which we couldn't

5 come directly to you to talk about stuff.

6

7

8

Q.

A.

You don't believe you could send me an email?

MS. GARCIA: Form.

I believe it would be against the advice of my

9 counsel to reach out to you directly to communicate while

10 we're in the middle of this lawsuit.

11 Q. (BY MR. BEASLEY) Okay. Was a report generated by

12 the board, or an investigation committee, to support these

13 charges?

14

15 A.

MS. GARCIA: Form.

I don't understand what you mean by a report by a

16 third party.

17 Q. (BY MR. BEASLEY) No. Didn't have to be a third

18 party. By anybody on the board that created a final

19 document that says, on this date, on this time, this act

20 happened?

21

22

MS. GARCIA: Form.

THE WITNESS: I mean, since attorneys were

23 present at that meeting, how specific can I get about the

24 discussion at that meeting?

25 MS. GARCIA: You can't. You can't.
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(BY MR. BEASLEY) So you're saying this happened 

2 at a meeting with attorneys? 

3 A. The expulsion? Yes. 

4 Q. No. I'm not asking about the expulsion. I'm 

5 talking about the investigation this was done. 

6 

7 

8 

A. 

Q. 

A. 

They were absolutely involved in that. 

That was done with attorneys? 

One of the first things that Janis and I 

9 discussed when we saw that you had sued us was to not have 

10 any conversations about this without attorneys present, 

11 email, in person, everything. 

12 Q. With each other, you're saying? Every email that 

13 you had, you had with attorneys? 

14 MS. GARCIA: Form. 

15 A. If it was related to this, then yes. 

16 Q. (BY MR. BEASLEY) Okay. 

17 A. That was our intent. 

18 Q. There is nothing I could have said that -- or 

19 information I could have provided to point out that I did 

20 not do these actions? 

21 MS. GARCIA: Form. 

22 A. I think the whole board felt comfortable that 

23 your behaviors, and specifically the ones that we outlined, 

24 were outside of what we wanted on the board, and we all 

25 supported expelling you for these reasons. 
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(BY MR. BEASLEY) So you're saying this happened

2 at a meeting with attorneys?

3

4

A.

Q.

The expulsion? Yes.

No. I'm not asking about the expulsion. I'm

5 talking about the investigation this was done.

6

7

8

A.

Q.

A.

They were absolutely involved in that.

That was done with attorneys?

One of the first things that Janis and I

9 discussed when we saw that you had sued us was to not have

10 any conversations about this without attorneys present,

11 email, in person, everything.

12 Q. With each other, you're saying? Every email that

13 you had, you had with attorneys?

14

15

16

17

18

A.

Q.

A.

Q.

MS. GARCIA: Form.

If it was related to this, then yes.

(BY MR. BEASLEY) Okay.

That was our intent.

There is nothing I could have said that -- or

19 information I could have provided to point out that I did

20 not do these actions?

21

22 A.

MS. GARCIA: Form.

I think the whole board felt comfortable that

23 your behaviors, and specifically the ones that we outlined,

24 were outside of what we wanted on the board, and we all

25 supported expelling you for these reasons.
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(BY MR. BEASLEY) So in Number B of your motion, 

2 you say, By example only and without limitation. Were there 

3 other ultra vires acts that you know of and investigated 

4 that led to my expulsion? 

5 MS. GARCIA: Form. To the extent it calls 

6 for communication with counsel, instruct you not to answer. 

7 A. Yeah. We discussed other things with counsel, 

8 Peter. 

9 Q. (BY MR. BEASLEY) Well, I'm not asking what you 

10 discussed with counsel. Are there other --

11 A. Yes, there were. 

12 Q. -- ultra vires acts? What are they? 

13 A. I can't tell you. I discussed it with counsel. 

14 They're protected by attorney-client privilege. 

15 Q. You're not going answer that question? 

16 A. I don't think that I can answer that question and 

17 be 

18 MR. BEASLEY: Are you instructing him not to 

19 answer? ,; 

20 MS. GARCIA: I am instructing him not to 

21 answer, yes. 

22 Q. (BY MR. BEASLEY) Number C, it says, On multiple 

23 occasions, Mr. Beasley improperly solicited his colleagues. 

24 What occasions were you aware of? 

25 A. We had specific and detailed feedback from more 
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(BY MR. BEASLEY) So in Number B of your motion,

2 you say, By example only and without limitation. Were there

3 other ultra vires acts that you know of and investigated

4 that led to my expulsion?

5 MS. GARCIA: Form. To the extent it calls

6 for communication with counsel, instruct you not to answer.

7 A. Yeah. We discussed other things with counsel,

8 Peter.

9 Q. (BY MR. BEASLEY) Well, I'm not asking what you

10 discussed with counsel. Are there other --

11

12

13

A.

Q.

A.

Yes, there were.

-- ultra vires acts? What are they?

I can't tell you. I discussed it with counsel.

14 They're protected by attorney-client privilege.

15

16

17 be

Q.

A.

You're not going answer that question?

I don't think that I can answer that question and

18 MR. BEASLEY: Are you instructing him not to

19 answer? ,/

20 MS. GARCIA: I am instructing him not to

21

22

answer, yes.

Q. (BY MR. BEASLEY) Number C, it says, On multiple

23 occasions, Mr. Beasley improperly solicited his colleagues.

24 What occasions were you aware of?

25 A. We had specific and detailed feedback from more
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than one member mentioning you by name and mentioning the 

fact that you had approached them to sell was the 

contributing, defining factor in their decision to not 

return to SIM. 

Q. Who would those people be? 

A. I don't know that I -- I think that -- I don't 

7 think it's appropriate for me to share that with you. 

8 Q. You absolutely have to answer my question, so 

9 who 

10 MS. GARCIA: He doesn't have to answer your 

11 questions. 

12 Q. (BY MR. BEASLEY) Who did you talk to that told 

13 you that they did not renew their membership with SIM 

14 because I approached to sell them something? 

15 MS. GARCIA: Objection, form. 

16 A. There were multiple people, Peter. I really 

17 don't remember all of them. I certainly don't remember 

18 their names. I mean, I remember faces in particular, but I 

19 honestly don't recall their names sitting there. 

20 Q. (BY MR. BEASLEY) Were they men or women? 

21 A. One was a female. 

22 Q. One female? 

23 A. At least one. 

24 Q. Do you remember race? 

25 A. Hard to say. She was probably Caucasian. 
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than one member mentioning you by name and mentioning the

fact that you had approached them to sell was the

3 contributing, defining factor in their decision to not

4 return to SIM.

5

6

Q.

A.

Who would those people be?

I don't know that I -- I think that -- I don't

7 think it's appropriate for me to share that with you.

8 Q. You absolutely have to answer my question, so

9 who

10 MS. GARCIA: He doesn't have to answer your

11 questions.

12 Q. (BY MR. BEASLEY) Who did you talk to that told

13 you that they did not renew their membership with SIM

14 because I approached to sell them something?

15

16 A.

MS. GARCIA: Objection, form.

There were multiple people, Peter. I really

17 don't remember all of them. I certainly don't remember

18 their names. I mean, I remember faces in particular, but I

Q. (BY MR. BEASLEY) Were they men or women?

A. One was a female.

Q. One female?

A. At least one.

Q. Do you remember race?

A. Hard to say. She was probably Caucasian.

23

19 honestly don't recall their names sitting there.

20

22

21

24

25
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Well, do you remember the race of any of the 

2 others? 

3 A. Since I don't remember names, no, I don't 

4 remember races. 

5 Q. Well, you said you remember faces, so was there a 

6 black person that complained? 

7 A. Let me clarify. I remember the female 

8 complainer's face. I know I remember what she -- if I 

9 saw her in the room, I'd be able to recognize her. The rest 

10 I don't recall. 

11 Q. Is that written down anywhere? 

12 A. I don't know. It probably is. It's probably --

13 I don't know. I think we have some evidence. 

14 Q. Do you remember when this was that this occurred, 

15 this alleged act of selling? 

16 A. I don't remember specifically. It was sometime 

17 before 2016. 

18 Before 2016? Q. 

A. 

20 When did you find out about it? Q. 

21 A. I don't remember specifically. It was sometime 

22 in 2016. 

23 Was the name of that person told to the other Q. 

24 board members? 

25 A. I don't know. I don't recall. 
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Well, do you remember the race of any of the

2 others?

3 A. Since I don't remember names, no, I don't

4 remember races.

5 Q. Well, you said you remember faces, so was there a

6 black person that complained?

7 A. Let me clarify. I remember the female

8 complainer's face. I know I remember what she -- if I

9 saw her in the room, I'd be able to recognize her. The rest

10 I don't recall.

11

12

Q.

A.

Is that written down anywhere?

I don't know. It probably is. It's probably --

13 I don't know. I think we have some evidence.

14 Q. Do you remember when this was that this occurred,

15 this alleged act of selling?

16 A. I don't remember specifically. It was sometime

17 before 2016.

21

22

Q.

A.

Q.

A.

in 2016.

Q.

I don't remember specifically. It was sometime

24 board members?

25 A. I don't know. I don't recall.
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I think we may have already -- I know we have 

7 documents that we collected around this, so I think we have 

8 documents. 

9 MS. GARCIA: I think they've been produced. 

10 A. I think they've been produced, yeah. 

11 Q. (BY MR. BEASLEY) Okay. 

12 A. We can.check on that. 

13 Q. So when you described on March 25th, the meeting 

14 that I'm sorry, March 24th, the meeting that we did not 

15 have with you and me and Larry, you were of the opinion, 

16 there was no scenario where I could stay on the board? 

17 MS. GARCIA: Form. 

18 A. Hard to say no, never in any circumstances, but 

19 based on everything that you had done at that point, I think 

20 it probably would have been foolish for us to allow you to 

21 stay on the board. 

22 Q. (BY MR. BEASLEY) And do you -- you understand 

23 it's a vote of the board? It's not your decision, correct? 

24 A. I'm absolute -- I made the motion, and then we 

25 voted, so, yes, I'm aware there was a vote. 
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A.
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I doubt it.

Would Janis know?

She might. She probably would.

Would Larry know?

I think we may have already -- I know we have

7 documents that we collected around this, so I think we have

8 documents.

9

10

11

12

13

14

MS. GARCIA: I think they've been produced.

A. I think they've been produced, yeah.

Q. (BY MR. BEASLEY) Okay.

A. We can. check on that.

Q. So when you described on March 25th, the meeting

that I'm sorry, March 24th, the meeting that we did not

15 have with you and me and Larry, you were of the opinion,

16 there was no scenario where I could stay on the board?

17

18 A.

MS. GARCIA: Form.

Hard to say no, never in any circumstances, but

19 based on everything that you had done at that point, I think

20 it probably would have been foolish for us to allow you to

21 stay on the board.

22 Q. (BY MR. BEASLEY) And do you -- you understand

23 it's a vote of the board? It's not your decision, correct?

24 A. I'm absolute -- I made the motion, and then we

25 voted, so, yes, I'm aware there was a vote.
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But just because you didn't want me to stay on 

the board, that didn't mean the board may or may not want 

for me to stay on the board? 

A. Absolutely. I'm sharing with you my opinion 

5 only. 

6 Q. Okay. 

7 A. But we didn't get.any pushback. 

8 Q. Were there at the August 19th board meeting 

9 that did happen 

10 MS. GARCIA: April. 

11 MR. BEASLEY: Thank you. 

12 Q. (BY MR. BEASLEY) April 19th board meeting that 

13 did happen, were there any exhibits given to the board 

14 members in support of the expulsion? 

15 A. I don't recall what was passed out at that 

16 meeting. I know we had a thorough and thoughtful 

17 discussion, at the end of which we all voted to unanimously 

18 expel you from the organization. 

19 Q. You don't remember if there was any exhibits, 

20 though? 

21 MS. GARCIA: Form. 

22 A. I don't know what you mean by exhibit. I think 

23 there was paperwork that we looked at, but I don't recall 

24 exactly. I do recall that we had a very thorough and 

25 complete conversation that led to unanimous vote for your 
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But just because you didn't want me to stay on

2

3

the board, that didn't mean the board mayor may not want

for me to stay on the board?

4

5 only.

A. Absolutely. I'm sharing with you my opinion

6

7

Q.

A.

Okay.

But we didn't get.any pushback.

8 Q. Were there at the August 19th board meeting

9

10

11

12

13

that did happen

MS. GARCIA: April.

MR. BEASLEY: Thank you.

Q. (BY MR. BEASLEY) April 19th board meeting that

did happen, were there any exhibits given to the board

14 members in support of the expulsion?

15 A. I don't recall what was passed out at that

16 meeting. I know we had a thorough and thoughtful

17 discussion, at the end of which we all voted to unanimously

18 expel you from the organization.

19 Q. You don't remember if there was any exhibits,

20 though?

21 MS. GARCIA: Form.

22 A. I don't know what you mean by exhibit. I think

23 there was paperwork that we looked at, but I don't recall

24 exactly. I do recall that we had a very thorough and

25 complete conversation that led to unanimous vote for your
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1 expulsion. 

2 Q. (BY MR. BEASLEY) Was there a letter from Patrick 

3 Bouldin that was given to all the board members? 

4 

5 A. 

6 meeting? 

7 Q. 

8 A. 

9 Q. 

10 A. 

MS. GARCIA: Form. 

Not to my recollection. You mean at that 

(BY MR. BEASLEY) Yes. 

Not to my recollection. 

Or before that meeting? 

Pat's sent me a lot of communications. You're 

11 going to have to be more specific. 

12 MR. BEASLEY: Are we on 13? 

13 THE REPORTER: 14. 

14 (Exhibit No. 14 marked.) 

15 Q. (BY MR. BEASLEY) You see the March 27th, 2016 

16 letter from Patrick Bouldin? Have you seen that letter 

17 before? 

18 A. You know, some of this looks familiar. I don't 

19 know specifically if I've seen this or not, but it looks 

20 consistent with communications that we would have shared at 

21 this time. 

22 Q. You say you would have shared. You sent it to 

23 all the board members? Is that what you're saying? 

24 A. We were collecting discovery, and I don't know 

25 exactly who saw it or who it was sent to. 
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1 expulsion.

2 Q. (BY MR. BEASLEY) Was there a letter from Patrick

3 Bouldin that was given to all the board members?

4

5 A.

MS. GARCIA: Form.

Not to my recollection. You mean at that

6 meeting?

7

8

9

10

Q.

A.

Q.

A.

(BY MR. BEASLEY) Yes.

Not to my recollection.

Or before that meeting?

Pat's sent me a lot of communications. You're

11 going to have to be more specific.

12

13

14

15 Q.

MR. BEASLEY: Are we on 13?

THE REPORTER: 14.

(Exhibit No. 14 marked.)

(BY MR. BEASLEY) You see the March 27th, 2016

16 letter from Patrick Bouldin? Have you seen that letter

17 before?

18 A. You know, some of this looks familiar. I don't

19 know specifically if I've seen this or not, but it looks

20 consistent with communications that we would have shared at

21 this time.

22 Q. You say you would have shared. You sent it to

23 all the board members? Is that what you're saying?

24 A. We were collecting discovery, and I don't know

25 exactly who saw it or who it was sent to.
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No. Not that I remember, unless I forwarded it 

5 to an attorney as evidence. 

6 Q. 

7 A. 

8 Q. 

9 members? 

10 A. 

Do you know how you received it? 

I don't recall. 

But this may have been given to the board 

This -- I'm pretty confident we did not talk 

11 about this in that meeting. 

12 Q. Why do you say that? 

13 A. Because we weren't -- I don't recall that we 

14 talked about this. r mean, we talked about, generally 

15 speaking, some of the topics brought up here, but I don't 

16 think we talked about this email. That wasn't something 

17 that we looked at and all read and played a role in the 

18 motion or decision. Certainly not at that point in time. 

19 Q. Why are you so confident that it wasn't sent to 

20 all the board members? 

21 A. I'm pretty sure I'd remember if we looked at this 

22 at the board meeting. I just really don't. 

23 Q. Okay. But it might have been? 

24 MS. GARCIA: Form. 

25 A. I don't recall that this was shared with the 
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1

2

3

4

Q.

A.

Q.

A.

Did you send it to anybody?

Did I send this?

Yes?

No. Not that I remember, unless I forwarded it

5 to an attorney as evidence.

6

7

8

Q.

A.

Q.

Do you know how you received it?

I don't recall.

But this may have been given to the board

9 members?

10 A. This -- I'm pretty confident we did not talk

11 about this in that meeting.

12

13

Q.

A.

Why do you say that?

Because we weren't -- I don't recall that we

14 talked about this. r mean, we talked about, generally

15 speaking, some of the topics brought up here, but I don't

16 think we talked about this email. That wasn't something

17 that we looked at and all read and played a role in the

18 motion or decision. Certainly not at that point in time.

19 Q. Why are you so confident that it wasn't sent to

20 all the board members?

21 A. I'm pretty sure I'd remember if we looked at this

22 at the board meeting. I just really don't.

23

24

25

Q.

A.

Okay. But it might have been?

MS. GARCIA: Form.

I don't recall that this was shared with the
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1 board. I highly doubt it was. I don't know why we would 

2 have. This is quite honestly small potatoes to what we were 

3 expelling you for. 

4 

5 

6 Q. 

7 before? 

8 A. 

9 Q. 

10 A. 

MR. BEASLEY: Okay. Mark this as Number 15. 

(Exhibit No. 15 marked.) 

(BY MR. BEASLEY) Have you seen this document 

Probably. 

Do you know for sure? 

No. I don't know for sure. I've seen a lot of 

11 documents over the course of this lawsuit, and I don't 

12 remember specifically if I've seen this one or not. 

13 Q. Do you recall receiving an email from me 

14 objecting to the meeting without -- for not having 

15 sufficient notice? 

16 A. Something like that. I also recall an email from 

17 you that you got confused on how to find the third floor in 

18 that building, that you were going to try to join us at the 

19 meeting, but for some reason, you couldn't find the elevator 

20 that went to the third floor. I remember that. 

21 Q. You remember it specifically, my email? 

22 A. You sent an email. Yeah, you sent an email, 

23 after that day I thought it was. 

24 Q. Of not being able to find the third floor? 

25 A. Yeah. Everybody else found it. All the 19 other 
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1 board. I highly doubt it was. I don't know why we would

2 have. This is quite honestly small potatoes to what we were

3 expelling you for.

4

5

MR. BEASLEY: Okay. Mark this as Number 15.

(Exhibit No. 15 marked.)

6 Q. (BY MR. BEASLEY) Have you seen this document

7 before?

8

9

10

A.

Q.

A.

Probably.

Do you know for sure?

No. I don't know for sure. I've seen a lot of

11 documents over the course of this lawsuit, and I don't

12 remember specifically if I've seen this one or not.

13 Q. Do you recall receiving an email from me

14 objecting to the meeting without -- for not having

15 sufficient notice?

16 A. Something like that. I also recall an email from

17 you that you got confused on how to find the third floor in

18 that building, that you were going to try to join us at the

19 meeting, but for some reason, you couldn't find the elevator

20 that went to the third floor. I remember that.

21

22

Q.

A.

You remember it specifically, my email?

You sent an email. Yeah, you sent an email,

23 after that day I thought it was.

24

25

Q.

A.

Of not being able to find the third floor?

Yeah. Everybody else found it. All the 19 other
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1 people found it. 

2 Q. 19 people attended? 

3 A. I'm not exactly sure. Everybody that was there 

4 found it just fine, including Sana. 

5 Q. On the third floor? 

6 MS. GARCIA: Objection, form. The document 

7 speaks for itself. 

8 MR. BEASLEY: I'm not asking about the 

9 document. I'm asking about the recollection of an email. 

10 MS. GARCIA: Right. An email is a document. 

11 A. I don't recall the specific floor. I know that 
I 

12 everyone else found the floor and you didn't. 

13 Q. (BY MR. BEASLEY) And you remember it to be the 

14 third floor? 

15 MS. GARCIA: Form. 

16 A. Honestly, I don't remember. I thought I was 

17 going coming to the third floor here today, not the 28th 

18 floor, but the address is 3000 Thanksgiving Tower, so that's 

19 probably the 3rd floor, the 30th floor. I don't remember, 

20 but I know everybody else was there except for you, and 

21 everybody had the same instructions as you. 

22 Q. (BY MR. BEASLEY) Everyone has the same 

23 instructions as me? 

24 A. Everybody had the same address. 

25 Q. Did anybody get instructions to dial in by phone? 
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1 people found it.

2

3

Q.

A.

19 people attended?

I'm not exactly sure. Everybody that was there

4 found it just fine, including Sona.

5

6

Q. On the third floor?

MS. GARCIA: Objection, form. The document

7 speaks for itself.

8 MR. BEASLEY: I'm not asking about the

9 document. I'm asking about the recollection of an email.

10

11 A.

MS. GARCIA: Right. An email is a document.

I don't recall the specific floor. I know that
I

12 everyone else found the floor and you didn't.

13 Q. (BY MR. BEASLEY) And you remember it to be the

14 third floor?

15 MS. GARCIA: Form.

16 A. Honestly, I don't remember. I thought I was

17 going coming to the third floor here today, not the 28th

18 floor, but the address is 3000 Thanksgiving Tower, so that's

19 probably the 3rd floor, the 30th floor. I don't remember,

20 but I know everybody else was there except for you, and

21 everybody had the same instructions as you.

22 Q. (BY MR. BEASLEY) Everyone has the same

23 instructions as me?

24

25

A.

Q.

Everybody had the same address.

Did anybody get instructions to dial in by phone?
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1 MS. GARCIA: Form. 

2 A. I don't recall specifically. I know we discussed 

3 that as an option, but I don't think we ended up -- I can't 

4 remember if we did or not. I don't think we needed to. I 

5 think we had enough votes. I don't really remember 

6 specifically. 

7 Q. (BY MR. BEASLEY) So if you look at the Exhibit 

8 No. 15, do you see the third paragraph? I guess it says 

9 attendees by phone? 

10 A. Okay. 

11 Q. At the top? 

12 A. Yep. 

13 Q. So those people --

14 A. Overton, Wachel. So I guess we did end up 

15 deciding to make it available by phone. 

16 Q. And it's your belief that I was given that same 

17 notice? 

18 A. I think you were given the address. I know you 

19 tried to show up because you e-mailed us, and I also know 

20 you couldn't find the floor when it was pretty obvious to 

21 everybody else where we were going to be. 

22 Q. And these people, though, were given the option 

23 to attend by phone; is that correct? 

24 MS. GARCIA: Objection, form. 

25 A. They were on the phone. 
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1

2 A.

MS. GARCIA: Form.

I don't recall specifically. I know we discussed

3 that as an option, but I don't think we ended up -- I can't

4 remember if we did or not. I don't think we needed to. I

5 think we had enough votes. I don't really remember

6 specifically.

7 Q. (BY MR. BEASLEY) So if you look at the Exhibit

8 No. 15, do you see the third paragraph? I guess it says

9 attendees by phone?

10

11

12

13

14

A. Okay.

Q. At the top?

A. Yep.

Q. SO those people --

A. Overton, Wachel. So I guess we did end up

15 deciding to make it available by phone.

16 Q. And it's your belief that I was given that same

17 notice?

18 A. I think you were given the address. I know you

19 tried to show up because you e-mailed us, and I also know

20 you couldn't find the floor when it was pretty obvious to

21

22

23

24

25

everybody else where we were going to be.

Q. And these people, though, were given the option

to attend by phone; is that correct?

MS. GARCIA: Objection, form.

A. They were on the phone.

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851 c561 d-1832-4a67-8324-abc8c175b903



1 Q. 

NELLSON BURNS, JULY 29, 2016 

Page 225 

(BY MR. BEASLEY) Okay. And you believe the 

2 number of people in person was sufficient to carry an 

3 expulsion vote? Is that what you said? 

4 A. I think the expulsion vote was by the book and 

5 legitimate, and the rest of the board and our attorneys both 

6 felt that way. 

7 Q. 

8 A. 

9 Q. 

10 business? 

11 

12 A. 

Do you do you know what a quorum is? 

Yes, I do. 

What is a quorum for this board to conduct 

MS. GARCIA: Form. 

I would have to look at the bylaws to be exact in 

13 that answer. 

14 Q. (BY MR. BEASLEY) You have the bylaws there. It's 

15 No. 7. 

16 A. I don't think -- I don't really think quorum 

17 governs in this case, though. If I look at the bylaws, I 

18 could tell you. 

19 Q. Page 12. 

20 A. I think there's actually a higher standard for 

21 expulsion meetings, but I don't know for sure. 

22 Q. Page 12, Section 5, do you see that? I'm sorry, 

23 Section 4. 

24 MS. GARCIA: Objection, form. 

25 A. Yeah, I see it, but I'm not sure you're correct 
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(BY MR. BEASLEY) Okay. And you believe the

2 number of people in person was sufficient to carry an

3 expulsion vote? Is that what you said?

4 A. I think the expulsion vote was by the book and

5 legitimate, and the rest of the board and our attorneys both

6 felt that way.

7

8

9

Q.

A.

Q.

Do you do you know what a quorum is?

Yes, I do.

What is a quorum for this board to conduct

10 business?

11 MS. GARCIA: Form.

12 A. I would have to look at the bylaws to be exact in

13 that answer.

14 Q. (BY MR. BEASLEY) You have the bylaws there. It's

15 No.7.

16 A. I don't think -- I don't really think quorum

17 governs in this case, though. If I look at the bylaws, I

18 could tell you.

19

20

Q.

A.

Page 12.

I think there's actually a higher standard for

21 expulsion meetings, but I don't know for sure.

22 Q. Page 12, Section 5, do you see that? I'm sorry,

23 Section 4.

24 MS. GARCIA: Objection, form.

25 A. Yeah, I see it, but I'm not sure you're correct
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1 in that this is a governing issue for an expulsion meeting. 

2 Let me see. I remember the threshold being higher than just 

3 a quorum, and so you do understand that certain votes 

4 require more than quorum, right? 

5 Q. (BY MR. BEASLEY) I'm just asking about the quorum 

6 to conduct business, and you said you felt that there were 

7 enough people present for the votes? 

8 A. We all did, yes. 

9 Q. And so, what do you believe -- well, can you read 

10 what is listed in the bylaws for a quorum? 

11 MS. GARCIA: Objection, form. 

12 A. Do you mind holding on so I can try to find the 

13 section that's relevant to the expulsion? 

14 MR. BEASLEY: Can we go off the record, give 

15 him time? 

16 MS. GARCIA: Sure. 

17 THE REPORTER: Off the record at 4:12 p.m. 

18 (Off-the-record discussion.) 

19 THE REPORTER: On the record at 4:12 p.m. 

20 A. So, Peter, quorum has nothing to do with the 

21 number of people for this vote. In fact, it's set out in 

22 Section 7 on Page 5, at the bottom. A member may be 

23 expelled for cause by the affirmative vote of three-fourths 

24 of the members of the executive committee, and we felt like 

25 we had three-fourths of the members of the executive 
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1 in that this is a governing issue for an expulsion meeting.

2 Let me see. I remember the threshold being higher than just

3 a quorum, and so you do understand that certain votes

4 require more than quorum, right?

5 Q. (BY MR. BEASLEY) I'm just asking about the quorum

6 to conduct business, and you said you felt that there were

7 enough people present for the votes?

8

9

A.

Q.

We all did, yes.

And so, what do you believe -- well, can you read

10 what is listed in the bylaws for a quorum?

11

12 A.

MS. GARCIA: Objection, form.

Do you mind holding on so I can try to find the

13 section that's relevant to the expulsion?

14

15 him time?

16

17

18

19

MR. BEASLEY: Can we go off the record, give

MS. GARCIA: Sure.

THE REPORTER: Off the record at 4:12 p.m.

(Off-the-record discussion.)

THE REPORTER: On the record at 4:12 p.m.

20 A. So, Peter, quorum has nothing to do with the

21 number of people for this vote. In fact, it's set out in

22 Section 7 on Page 5, at the bottom. A member may be

23 expelled for cause by the affirmative vote of three-fourths

24 of the members of the executive committee, and we felt like

25 we had three-fourths of the members of the executive
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1 committee voting. So that would have been -- I think we had 

2 eight, if memory serves correctly, that voted on that, eight 

3 executive committee members. We had more than eight. 

4 Q. (BY MR. BEASLEY) You believe eight votes was what 

5 you needed to have? 

6 A. I think so. I'm not going to give you 100 

7 percent without looking more into here, but right now, I 

8 think eight votes is what we needed, and that's what I 

9 remember thinking that we needed at that point in time. 

10 Q. And do you -- it's your testimony that you don't 

11 believe the provisions of a quorum are applicable? 

12 A. I think we exceeded those provisions, so it's 

13 kind of a moot point. 

14 Q. Do you believe you had a majority of the number 

15 of executive committee members present at the meeting? 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

Absolutely. 

Okay. 

Telephonically is present. 

Telephonic is present to you? 

Yeah. This is 2016. Come on, man. 

Okay. So Article -- Page 12, the Section 6, 

22 Electronic Meetings and Voting. I think it's actually 

23 somewhere else. So it's Section 3 and --

24 A. What page? 

25 Q. Page 12, Section 3. do you see in that section, 
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1 committee voting. So that would have been -- I think we had

2 eight, if memory serves correctly, that voted on that, eight

3 executive committee members. We had more than eight.

4 Q. (BY MR. BEASLEY) You believe eight votes was what

5 you needed to have?

6 A. I think so. I'm not going to give you 100

7 percent without looking more into here, but right now, I

8 think eight votes is what we needed, and that's what I

9 remember thinking that we needed at that point in time.

10 Q. And do you -- it's your testimony that you don't

11 believe the provisions of a quorum are applicable?

12 A. I think we exceeded those provisions, so it's

13 kind of a moot point.

14 Q. Do you believe you had a majority of the number

15 of executive committee members present at the meeting?

16

17

18

19

20

21

A.

Q.

A.

Q.

A.

Q.

Absolutely.

Okay.

Telephonically is present.

Telephonic is present to you?

Yeah. This is 2016. Come on, man.

Okay. So Article -- Page 12, the Section 6,

22 Electronic Meetings and Voting. I think it's actually

23 somewhere else. So it's Section 3 and --

24

25

A.

Q.

What page?

Page 12, Section 3. do you see in that section,
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1 The meetings will be held at the time and the place as 

2 prescribed by the chair? 

3 A. Yes, and in this case, the time was 8:00 a.m., 

4 and the place was a hybrid of the physical location and 

5 being present on the conference call. 

6 Q. And you believe that's in the notice of the 

7 meeting? 

8 

9 

10 

11 

12 

A. I know, without a doubt, there's nothing in the 

bylaws that precludes us from having phone presence. 

There's nothing that says that's not sufficient for 

presence. 

Q. Do you know if there's anything in the articles 

13 of incorporation that prohibit that? 

14 A. I'd have to look at them. 

15 Q. Do you know if there's any law that prohibits 

16 having a hybrid meeting without notice? 

17 MS. GARCIA: Form. 

18 A. It is my understanding that we are able to 

19 operate under the bylaws that we set out, and so, as long as 

20 we're adhering to those, it's not against the law for us to 

21 meet on the telephone. 

22 Q. (BY MR. BEASLEY) Okay. Do you feel there was 

23 some urgency to have the meeting on August 19th? 

24 MS. GARCIA: Form. 

25 Q. (BY MR. BEASLEY) April 19th. I'm stuck on 
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1 The meetings will be held at the time and the place as

2 prescribed by the chair?

3 A. Yes, and in this case, the time was 8:00 a.m.,

4 and the place was a hybrid of the physical location and

5 being present on the conference call.

6 Q. And you believe that's in the notice of the

7 meeting?

8 A. I know, without a doubt, there's nothing in the

9

10

11

bylaws that precludes us from having phone presence.

There's nothing that says that's not sufficient for

presence.

12 Q. Do you know if there's anything in the articles

13 of incorporation that prohibit that?

14

15

A.

Q.

I'd have to look at them.

Do you know if there's any law that prohibits

16 having a hybrid meeting without notice?

17

18 A.

MS. GARCIA: Form.

It is my understanding that we are able to

19 operate under the bylaws that we set out, and so, as long as

20 we're adhering to those, it's not against the law for us to

21 meet on the telephone.

22 Q. (BY MR. BEASLEY) Okay. Do you feel there was

23 some urgency to have the meeting on August 19th?

24

25 Q.

MS. GARCIA: Form.

(BY MR. BEASLEY) April 19th. I'm stuck on
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1 August. 

2 A. If it helps, I do that all the time, too. 

3 Sometimes I say October instead of August. Was there a 

4 sense of urgency? Hard to say too much about that without 

5 going against attorney-client privilege, but in general, we 

6 felt like getting back to normal operations was critical for 

7 the board so we could perform our duties to the best of our 

8 ability and focus on the actual members of the committee. 

9 And so, you know, we wanted to get to the point where we are 

10 today, where it's kind of the slow legal process so we 

11 wouldn't be distracted. 

12 Q. Okay. You said you did receive some objections 

13 from me on April 17th about calling the board meeting? 

14 A. Was that the day of the meeting? 

15 Q. No. The meeting was on the 19th. 

16 A. I'm sorry. 

17 Q. I sent an email on the 17th. 

18 A. If you have it, could you show it to me? Because 

19 I don't remember specific dates. 

20 Q. 

21 A. 

22 

23 Q. 

24 email? 

25 A. 

There you go. 

Thank you. 

MR. BEASLEY: I may not mark this. 

(BY MR. BEASLEY) Do you remember receiving this 

I mean, this looks familiar, yeah. 
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1 August.

2 A. If it helps, I do that all the time, too.

3 Sometimes I say October instead of August. Was there a

4 sense of urgency? Hard to say too much about that without

5 going against attorney-client privilege, but in general, we

6 felt like getting back to normal operations was critical for

7 the board so we could perform our duties to the best of our

8 ability and focus on the actual members of the committee.

9 And so, you know, we wanted to get to the point where we are

10 today, where it's kind of the slow legal process so we

11 wouldn't be distracted.

12 Q. Okay. You said you did receive some objections

13 from me on April 17th about calling the board meeting?

14

15

16

17

18

A. Was that the day of the meeting?

Q. No. The meeting was on the 19th.

A. I'm sorry.

Q. I sent an email on the 17th.

A. If you have it, could you show it to me? Because

19 I don't remember specific dates.

20

21

22

23

Q.

A.

Q.

There you go.

Thank you.

MR. BEASLEY: I may not mark this.

(BY MR. BEASLEY) Do you remember receiving this

24 email?

25 A. I mean, this looks familiar, yeah.
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Okay. And do you see there were some attachments 

2 attached -- attachments on the first page in the header? Do 

3 you see it listed some attachments? 

4 A. Yes. 

5 Q. And do you recall receiving the attachment, Peter 

6 Beasley's Objections? Do you remember seeing that? 

7 A. Honestly, I don't think I looked at this. I 

8 don't think I spent the time on it. 

9 Q. You didn't look at it, you don't think? 

10 A. I looked at a lot of stuff from you, but with the 

11 multiple revisions, with all the paperwork you were 

12 producing, it was very difficult for me to keep up with 100 

13 percent of it. 

14 (Ms. O'Bryan· exits room.) 

15 Q. (BY MR. BEASLEY) Okay. 

16 A. I think I may have skimmed this, but I don't 

17 recall the details. 

18 Q. Do you remember me objecting to not being told 

19 why I was my membership was being considered for 

20 expulsion? 

21 A. You know, not specifically, but that probably 

22 sounds somewhat familiar. 

23 Q. Did you consider removing me from the board and 

24 not expelling me from SIM? 

25 A. Did I consider when? 
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Okay. And do you see there were some attachments

2 attached -- attachments on the first page in the header? Do

3 you see it listed some attachments?

4

5

A.

Q.

Yes.

And do you recall receiving the attachment, Peter

6 Beasley's Objections? Do you remember seeing that?

7 A. Honestly, I don't think I looked at this. I

8 don't think I spent the time on it.

9

10

Q.

A.

You didn't look at it, you don't think?

I looked at a lot of stuff from you, but with the

11 multiple revisions, with all the paperwork you were

12 producing, it was very difficult for me to keep up with 100

13 percent of it.

14 (Ms. O'Bryan· exits room.)

15

16

Q.

A.

(BY MR. BEASLEY) Okay.

I think I may have skimmed this, but I don't

17 recall the details.

18 Q. Do you remember me objecting to not being told

19 why I was my membership was being considered for

20 expulsion?

21 A. You know, not specifically, but that probably

22 sounds somewhat familiar.

23 Q. Did you consider removing me from the board and

24 not expelling me from S1M?

25 A. Did I consider when?
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Before the March 25th letter seeking the first 

2 board meeting of April 4th? 

3 A. Before we sent out this one (indicating)? 

4 Q. Correct. 

5 A. So was -- before we sent out this email, was 

6 retaining you as a member still on the table? 

7 Q. Yes. Did you consider seeking my removal from 

8 the board and not removal from SIM? 

9 A. It's -- let me answer that to the best of my 

10 ability. As you pointed out earlier, it's not me and me 

11 only, so it's hard for me to say it was or wasn't on the 

12 table from the context of the entire board. My 

13 recommendation to the board at that point in time would have 

14 been to not allow you to remain as a member unless there was 

15 some very compelling reason to do so. 

16 Having said that, I think probably at that point, 

17 there might have been a chance to avoid all this and keep 

18 you as a member, but I don't remember exactly I can't 

19 really say when that thing happened. I can't speak for 

20 everybody. I don't even remember when I crossed that 

21 threshold exactly. 

22 Q. Okay. Would you say expulsion is the maximum 

23 penalty that could be enforced against a member? 

24 A. You could sue them. That would be worse. 

25 Q. Pardon? 
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Before the March 25th letter seeking the first

2 board meeting of April 4th?

3

4

5

A.

Q.

A.

Before we sent out this one (indicating)?

Correct.

So was -- before we sent out this email, was

6 retaining you as a member still on the table?

7 Q. Yes. Did you consider seeking my removal from

8 the board and not removal from SIM?

9 A. It's -- let me answer that to the best of my

10 ability. As you pointed out earlier, it's not me and me

11 only, so it's hard for me to say it was or wasn't on the

12 table from the context of the entire board. My

13 recommendation to the board at that point in time would have

14 been to not allow you to remain as a member unless there was

15 some very compelling reason to do so.

16 Having said that, I think probably at that point,

17 there might have been a chance to avoid all this and keep

18 you as a member, but I don't remember exactly I can't

19 really say when that thing happened. I can't speak for

20 everybody. I don't even remember when I crossed that

21 threshold exactly.

22 Q. Okay. Would you say expulsion is the maximum

23 penalty that could be enforced against a member?

24

25

A.

Q.

You could sue them. That would be worse.

Pardon?
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You could sue the member. That would be worse. 

For the organization to sue the member? 

That would be a bigger penalty, yes. 

And what's lesser between those two? 

MS. GARCIA: Form. 

What is lesser? 

(BY MR. BEASLEY) So you're saying for the 

8 organization to sue a member would be the maximum penalty. 

9 Then there's expulsion? 

10 A. I didn't really say that. I said it was heavier 

11 than expulsion. There may be other things. I don't know. 

12 Q. Okay. 

13 A. I'm sorry. What was the what's in bet~een 

14 that or 

15 Q. Are there levels less than expulsion that were 

16 considered? 

17 A. Yes. I said there were. You mean in this 

18 specific case? 

19 Q. Yes. With me. 

20 A. Yeah. I've already said that I don't remember 

21 exactly when those --

22 Q. Would you consider a reprimand? 

23 A. Again, hard to answer, again, because I can't 

24 speak for the whole board, but I felt that the board was 

25 justified in our decisions and actions as they related to 

.. 
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A.

Q.

A.
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You could sue the member. That would be worse.

For the organization to sue the member?

That would be a bigger penalty, yes.

And what's lesser between those two?

MS. GARCIA: Form.

What is lesser?

(BY MR. BEASLEY) So you're saying for the

8 organization to sue a member would be the maximum penalty.

9 Then there's expulsion?

10 A. I didn't really say that. I said it was heavier

11 than expulsion. There may be other things. I don't know.

12

13

Q.

A.

Okay.

I'm sorry. What was the what's in bet~een

14 that or

15 Q. Are there levels less than expulsion that were

16 considered?

17 A. Yes. I said there were. You mean in this

18 specific case?

19

20

Q.

A.

Yes. With me.

Yeah. I've already said that I don't remember

21 exactly when those --

22

23

Q.

A.

Would you consider a reprimand?

Again, hard to answer, again, because I can't

24 speak for the whole board, but I felt that the board was

25 justified in our decisions and actions as they related to
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1 you. 

2 Q. But you didn't feel a lesser penalty was 

3 appropriate than expulsion? 

4 A. Than expulsion, at that point in time, no. I 

5 thought that was the right penalty. 

6 (Ms. O'Bryan rejoins deposition.) 

7 A. I feel like we had already -- I mean, you had 

8 already been given a verbal reprimand. 

9 Q. 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 A. 

(BY MR. BEASLEY) By whom? 

By Janis. 

Verbal reprimand of what? 

Just play nicer or this isn't going to work out. 

When do you think that happened? 

I don't remember exactly. 

How do you know it happened? 

I believe it happened probably based on 

17 conversation I had with Janis. 

18 Q. So Janis told you she had given me a verbal 

19 warning? 

20 A. I want to be careful not to put words in Janis's 

21 mouth. My understanding of the situation was that based on 

22 your repeated lack of ability to work with others that you 

23 had been given and I can't even remember if I might have 

24 even said this at one point, but an understanding that, 

25 look, this is the last time we're going through this, that 
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1

2

you.

Q. But you didn't feel a lesser penalty was

3 appropriate than expulsion?

4 A. Than expulsion, at that point in time, no. I

5 thought that was the right penalty.

6 (Ms. O'Bryan rejoins deposition.)

7 A. I feel like we had already -- I mean, you had

8 already been given a verbal reprimand.

9

10

11

12

13

14

15

16

Q.

A.

Q.

A.

Q.

A.

Q.

A.

(BY MR. BEASLEY) By whom?

By Janis.

Verbal reprimand of what?

Just play nicer or this isn't going to work out.

When do you think that happened?

I don't remember exactly.

How do you know it happened?

I believe it happened probably based on

17 conversation I had with Janis.

18 Q. So Janis told you she had given me a verbal

19 warning?

20 A. I want to be careful not to put words in Janis's

21 mouth. My understanding of the situation was that based on

22 your repeated lack of ability to work with others that you

23 had been given and I can't even remember if I might have

24 even said this at one point, but an understanding that,

25 look, this is the last time we're going through this, that
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1 we're not going to continue to allow you to run people 

2 not be able to work with people. So, yeah, I think we had 

3 actually -- you call it what you want, but I think we talked 

4 to you about your performance and behavior and the fact that 

5 it needed to change. 

6 Q. So you think you did that with me? 

7 A. I didn't say that. I think I might have. I'm 

8 not exactly sure. I feel very confident that Janis did. 

9 Q. Okay. Did you overhear that conversation? 

10 A. It was a direct conversation with Janis, with me. 

11 Q. No. Did you overhear her conversation with me? 

12 A. No. Not to my knowledge. I can't remember 

13 exactly, though. 

14 Q. Do you know if anyone gave me these three reasons 

15 to support the expulsion as the reasons for my expulsion? 

16 MS. GARCIA: Form. 

17 A. Do I know if we gave you those reasons for the 

18 expulsion as the reason? 

19 Q. (BY MR. BEASLEY) Yes. 

20 A. Well, I don't know when you got them, but you 

21 have them now, right? 

22 Q. Yes. I have them now. 

23 A. So we gave them to you. 

24 Q. Did you give them to me before March 25th? 

25 A. I don't -- I don't recall exactly. I don't think 
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1 we're not going to continue to allow you to run people

2 not be able to work with people. So, yeah, I think we had

3 actually -- you call it what you want, but I think we talked

4 to you about your performance and behavior and the fact that

5 it needed to change.

6

7

Q.

A.

So you think you did that with me?

I didn't say that. I think I might have. I'm

8 not exactly sure. I feel very confident that Janis did.

9

10

11

12

Q.

A.

Q.

A.

Okay. Did you overhear that conversation?

It was a direct conversation with Janis, with me.

No. Did you overhear her conversation with me?

No. Not to my knowledge. I can't remember

13 exactly, though.

14 Q. Do you know if anyone gave me these three reasons

15 to support the expulsion as the reasons for my expulsion?

16

17 A.

MS. GARCIA: Form.

Do I know if we gave you those reasons for the

18 expulsion as the reason?

19

20

Q.

A.

(BY MR. BEASLEY) Yes.

Well, I don't know when you got them, but you

21 have them now, right?

22

23

24

25

Q.

A.

Q.

A.

Yes. I have them now.

So we gave them to you.

Did you give them to me before March 25th?

I don't -- I don't recall exactly. I don't think
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1 so, but I don't recall exactly. 

2 Q. Do you think they were given to me before April 

3 13th? 

4 A. I'm not sure, Peter. I don't recall. 

5 Q. So why do you think they were not given before 

6 March 25th? 

7 A. To answer that question would probably have to 

8 divulge attorney-client privilege. You're getting into the 

9 strategy of how we 

10 Q. I'm not asking -- I'm not asking strategy. I'm 

11 just asking when or why or --

12 A. Why is the strategy, and so that was a discussion 

13 we had --

14 Q. When? When? 

15 A. I don't remember when. I don't remember when. 

16 Q. Okay. You thought it may have happened before 

17 the April 13th date, but not March 25th? 

18 A. I really don't remember. 

19 Q. You don't remember? Did you give me these 

20 reasons yourself, personally, at any time? 

21 A. I don't know that -- I don't recall that I did, 

22 Peter. 

23 Q. You might have? 

24 A. I mean, Peter, we've had hundreds of 

25 interactions, if not thousands, and I don't remember the 
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1 so, but I don't recall exactly.

2 Q. Do you think they were given to me before April

3 13th?

4

5

A.

Q.

I'm not sure, Peter. I don't recall.

So why do you think they were not given before

6 March 25th?

7 A. To answer that question would probably have to

8 divulge attorney-client privilege. You're getting into the

9 strategy of how we

10 Q. I'm not asking -- I'm not asking strategy. I'm

11 just asking when or why or --

12 A. Why is the strategy, and so that was a discussion

13 we had --

14

15

16

Q.

A.

Q.

When? When?

I don't remember when. I don't remember when.

Okay. You thought it may have happened before

17 the April 13th date, but not March 25th?

18

19

A.

Q.

I really don't remember.

You don't remember? Did you give me these

20 reasons yourself, personally, at any time?

21 A. I don't know that -- I don't recall that I did,

22 Peter.

23

24

Q.

A.

You might have?

I mean, Peter, we've had hundreds of

25 interactions, if not thousands, and I don't remember the
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1 specific contents of all those. At this point, you know, 

2 it's almost -- Janis and the officers and I are almost 

3 operating as one unit, and we might have -- we collectively 

4 agreed to do something. It may have come from her. It may 

5 have come from me, but it was all something that we were 

6 doing that we all supported and our lawyers also supported. 

7 Q. Did you do anything to protect my rights? 

8 MS. GARCIA: Form. 

9 A. I don't know -- did I do anything to protect your 

10 rights? I think that we were trying to do our best to 

11 protect you when we wanted to have a face-to-face discussion 

12 with you and ask you to resign. I think we were very 

13 interested, perhaps more so than we should have been, in you 

14 and -- and -- I think we were more than fair, and so, you 

15 know, I don't think we violated no. I think we were more 

16 than fair with you, Peter. 

17 Q. (BY MR. BEASLEY) Did you do anything, though, 

18 personally? You're talking about what the group did. Did 

19 you do anything personally to protect my rights? 

20 MS. GARCIA: Form. 

21 A. I would give the same answer. I think that the 

22 plan to quietly ask you to step down from the board and not 

23 make it a public deal, that was the best thing I could have 

24 possibly done for you at that point in time, but 

25 unfortunately, based on your position, that wasn't something 
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1 specific contents of all those. At this point, you know,

2 it's almost -- Janis and the officers and I are almost

3 operating as one unit, and we might have -- we collectively

4 agreed to do something. It may have corne from her. It may

5 have corne from me, but it was all something that we were

6 doing that we all supported and our lawyers also supported.

7

8

Q. Did you do anything to protect my rights?

MS. GARCIA: Form.

9 A. I don't know -- did I do anything to protect your

10 rights? I think that we were trying to do our best to

11 protect you when we wanted to have a face-to-face discussion

12 with you and ask you to resign. I think we were very

13 interested, perhaps more so than we should have been, in you

14 and -- and -- I think we were more than fair, and so, you

15 know, I don't think we violated no. I think we were more

16 than fair with you, Peter.

17 Q. (BY MR. BEASLEY) Did you do anything, though,

18 personally? You're talking about what the group did. Did

19 you do anything personally to protect my rights?

20

21 A.

MS. GARCIA: Form.

I would give the same answer. I think that the

22 plan to quietly ask you to step down from the board and not

23 make it a public deal, that was the best thing I could have

24 possibly done for you at that point in time, but

25 unfortunately, based on your position, that wasn't something
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1 that was a tenable outcome. 

2 Q. (BY MR. BEASLEY) did you do anything else to 

3 protect my rights? 

4 MS. GARCIA: Form. 

5 A. When? Be more specific. 

6 Q. (BY MR. BEASLEY) Let's just say March 25th 

7 through April 19th. 

8 A. I don't think we -- to my knowledge, Peter, we 

9 didn't do anything to violate your rights. 

10 Q. No. I'm asking, did you do anything to protect 

11 my rights? 

12 MS. GARCIA: Form. 

13 A. Yes. I told you I think I -- we were going to 

14 offer you the opportunity to make this go away quietly. 

15 Q. (BY MR. BEASLEY) That was March 24th? 

16 A. Right. 

17 Q. Was there anything after that that you did, not 

18 what Janis or the other members of the board, that you did 

19 to protect my rights? 

20 MS. GARCIA: Form. 

21 A. I'm not an attorney, right, and so it's -- your 

22 rights, it's a pretty broad statement. Are you talking Bill 

23 of Rights? Are you talking about Miranda rights? I'm not 

24 really sure, but we certainly cared for you as a person 

25 throughout this process. 
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1 that was a tenable outcome.

2 Q. (BY MR. BEASLEY) did you do anything else to

3 protect my rights?

4

5

6

A.

Q.

MS. GARCIA: Form.

When? Be more specific.

(BY MR. BEASLEY) Let's just say March 25th

7 through April 19th.

8 A. I don't think we -- to my knowledge, Peter, we

9 didn't do anything to violate your rights.

10 Q. No. I'm asking, did you do anything to protect

11 my rights?

12 MS. GARCIA: Form.

13 A. Yes. I told you I think I -- we were going to

14 offer you the opportunity to make this go away quietly.

15

16

17

Q.

A.

Q.

(BY MR. BEASLEY) That was March 24th?

Right.

Was there anything after that that you did, not

18 what Janis or the other members of the board, that you did

19 to protect my rights?

20

21 A.

MS. GARCIA: Form.

I'm not an attorney, right, and so it's -- your

22 rights, it's a pretty broad statement. Are you talking Bill

23 of Rights? Are you talking about Miranda rights? I'm not

24 really sure, but we certainly cared for you as a person

25 throughout this process.
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(BY MR. BEASLEY) Do you still care for me as a 

I feel sorry for you. 

When did that start? 

I don't know exactly. I don't really track my 

6 emotions on a calendar. 

7 Q. 2015? 

8 A. Really this year, as a result of all this. 

9 Q. Okay. 

10 A. I feel sorry that you can't get out of your own 

11 way and that you create havoc and conflict for yourself and 

12 you make your life a lot harder than it could be. 

13 Q. Okay. As a result of the expulsion, was there an 

14 announcement sent out to the members about my becoming 

15 expelled? 

16 A. I don't know that the word expelled was used. I 

17 don't recall specifically. We sent out a note to membership 

18 to let them know you were no longer a member because we felt 

19 like that was the prudent thing to do and that it was in --

20 it was in our best interest to do that. We've never gone 

21 through this. There's not at playbook for it. Nobody 

22 forces us into this corner until you, but we did send an 

23 email out letting them know you.weren't a member. I don't 

24 know if it said expelled. 

25 MR. BEASLEY: Mark this as 16. 
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(BY MR. BEASLEY) Do you still care for me as a

2 person?

3

4

5

A.

Q.

A.

I feel sorry for you.

When did that start?

I don't know exactly. I don't really track my

6 emotions on a calendar.

7

8

9

10

Q.

A.

Q.

A.

2015?

Really this year, as a result of all this.

Okay.

I feel sorry that you can't get out of your own

11 way and that you create havoc and conflict for yourself and

12 you make your life a lot harder than it could be.

13 Q. Okay. As a result of the expulsion, was there an

14 announcement sent out to the members about my becoming

15 expelled?

16 A. I don't know that the word expelled was used. I

17 don't recall specifically. We sent out a note to membership

18 to let them know you were no longer a member because we felt

19 like that was the prudent thing to do and that it was in --

20 it was in our best interest to do that. We've never gone

21 through this. There's not at playbook for it. Nobody

22 forces us into this corner until you, but we did send an

23 email out letting them know you. weren't a member. I don't

24 know if it said expelled.

25 MR. BEASLEY: Mark this as 16.
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9 to do that? 
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12 expelled?. 

13 A. 

14 Q. 
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(BY MR. BEASLEY) So did you receive this email 

Yes. All members did. 

All members did? And did it use the word expel? 

Yep. It did. 

And you felt it was in the best interest of SIM 

Yes. Absolutely. 

And it was in the best interest of SIM to have me 

Without a doubt. 

And you still believe the meeting was properly 

15 noticed in all respects? 

16 A. Yes, sir. 

17 Q. The last sentence of the first paragraph, On 

18 April 17, in response to the notice of meeting, Mr. Beasley 

19 sent an email to the executive committee declining to 

20 participate. Did you receive an email from me declining to 

21 participate? 

22 A. 

23 Q. 

24 A. 

I believe I remember that email. 

It's the same one that had objections? 

The one that I'm talking about with the 

25 objections -- which one are you talking about with the 
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1

2

3

A.

Q.

(Exhibit No. 16 marked.)

It said expelled.

(BY MR. BEASLEY) So did you receive this email

4 from Janis?

5

6

7

8

A.

Q.

A.

Q.

Yes. All members did.

All members did? And did it use the word expel?

Yep. It did.

And you felt it was in the best interest of S1M

9 to do that?

10

11

A.

Q.

Yes. Absolutely.

And it was in the best interest of 81M to have me

12 expelled?

13

14

A.

Q.

Without a doubt.

And you still believe the meeting was properly

15 noticed in all respects?

16

17

A.

Q.

Yes, sir.

The last sentence of the first paragraph, On

18 April 17, in response to the notice of meeting, Mr. Beasley

19 sent an email to the executive committee declining to

20 participate. Did you receive an email from me declining to

21 participate?

22

23

24

A.

Q.

A.

1 believe I remember that email.

It's the same one that had objections?

The one that I'm talking about with the

25 objections -- which one are you talking about with the
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1 objection? The attachment that you shared with me? 

2 

3 it. I think I 

4 

5 

6 

7 

8 This one? 

9 

10 

11 

12 

13 

14 

MR. BEASLEY: No. I'll go ahead and mark 

did not mark it. You have it there. 

MS. GARCIA: It's Exhibit 16. 

MR. BEASLEY: Thank you. This one? 

MS. GARCIA: No. Do I have two 16's? 

MR. BEASLEY: I don't think I marked it. 

MS. GARCIA: No. This one. 

MR. BEASLEY: It looks like 

MS. GARCIA: All right. So this one is 17? 

MR. BEASLEY: Yes. 

(Exhibit No. 17 marked.) 

MS. GARCIA: Can we take just a one-minute 

15 break? I need to let the office staff know not to lock up 

16 the front door. 

17 

18 

19 

20 

21 4:36p.m. 

22 

MR. BEASLEY: Okay. 

THE REPORTER: Off the record at 4:32 p.m. 

(Short break taken.) 

THE REPORTER: We're back on the record at 

MR. BEASLEY: And the amount of time that 

23 we've taken so far? 

24 THE REPORTER: 4 hours, 54 minutes. 

25 Q. (BY MR. BEASLEY) So on Exhibit No. 17, on the 
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MR. BEASLEY: No. I'll go ahead and mark

it. I think I did not mark it. You have it there.

MS. GARCIA: It's Exhibit 16.

MR. BEASLEY: Thank you. This one?

MS. GARCIA: No. Do I have two 16's?

MR. BEASLEY: I don't think I marked it.7

1 objection? The attachment that you shared with me?

2

6

5

4

3

8 This one?

9

10

MS. GARCIA: No. This one.

MR. BEASLEY: It looks like

11

12

MS. GARCIA: All right. So this one is 17?

MR. BEASLEY: Yes.

13

14

(Exhibit No. 17 marked.)

MS. GARCIA: Can we take just a one-minute

15 break? I need to let the office staff know not to lock up

16 the front door.

17

18

19

20

MR. BEASLEY: Okay.

THE REPORTER: Off the record at 4:32 p.m.

(Short break taken.)

THE REPORTER: We're back on the record at

21 4:36 p.m.

22 MR. BEASLEY: And the amount of time that

23 we've taken so far?

24 THE REPORTER: 4 hours, 54 minutes.

25 Q. (BY MR. BEASLEY) So on Exhibit No. 17, on the
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second page, the next to the last paragraph that I wrote 

about not waving the right to seven days' notice, do you see 

that paragraph? 

A. Uh-huh. 

Q. Does it say, if properly rescheduled, I would 

6 prepare and tender exhibits? 

7 A. That's what it says, yes. 

8 Q. So do you feel that Exhibit 16, the email 

9 announcing my expulsion, properly represented that I 

10 declined to attend the expulsion meeting? 

11 MS. GARCIA: Form. 

12 A. I'm not sure -- I think I know what you're 

13 getting at, but I'm not sure I quite understand the 

14 question. Could you repeat? 

15 Q. (BY MR. BEASLEY) So if you look at 16, if you can 

16 see it over there? 

17 A. Yeah. I'm familiar with it. 

18 Q. And it says, on April 17th, 2016, in response to 

19 the notice, Mr. Beasley sent an email to the executive 

20 committee declining to participate, correct? 

21 A. 

22 Q. 

So you're asking -- what are you asking then? 

Isn't the-- doesn't the April 17 email say that 

23 I objected to seven days' notice and that I would 

24 participate if properly rescheduled? 

25 A. I see where it says, So I will not participate in 
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second page, the next to the last paragraph that I wrote

about not waving the right to seven days' notice, do you see

that paragraph?

4

5

A.

Q.

Uh-huh.

Does it say, if properly rescheduled, I would

6 prepare and tender exhibits?

7

8

A.

Q.

That's what it says, yes.

So do you feel that Exhibit 16, the email

9 announcing my expulsion, properly represented that I

10 declined to attend the expulsion meeting?

11

12 A.

MS. GARCIA: Form.

I'm not sure -- I think I know what you're

13 getting at, but I'm not sure I quite understand the

14 question. Could you repeat?

15 Q. (BY MR. BEASLEY) So if you look at 16, if you can

16 see it over there?

17

18

A.

Q.

Yeah. I'm familiar with it.

And it says, on April 17th, 2016, in response to

19 the notice, Mr. Beasley sent an email to the executive

20 committee declining to participate, correct?

21

22

A.

Q.

So you're asking -- what are you asking then?

Isn't the -- doesn't the April 17 email say that

23 I objected to seven days' notice and that I would

24 participate if properly rescheduled?

25 A. I see where it says, So I will not participate in
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1 the hearing, and it says you declined to participate. So I 

2 think they're consistent. 

3 Q. You think it's an accurate representation? 

4 A. You say, I will not participate in the hearing, 

5 and she says, Sent an email to the executive committee 

6 declining to participate. Yes, I feel like it's accurate. 

7 Q. Okay. 

8 A. I think it's almost word-for-word accurate. 

9 Q. Do you know if national was informed, SIM 

10 national was informed of my expulsion? 

11 A. 

12 Q. 

13 A. 

Yes. They absolutely were. 

Who was notified? 

I didn't send the email, so I don't know for 

14 sure, but I know Steve Hufford was aware of it. 

15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

Do you know who sent an email? 

I don't recall. 

Did you see a copy of one? 

I don't recall. 

So why are you certain that they were informed? 

Because I know that we've been in communication 

21 with Steve throughout the process, and I know after that 

22 meeting, from conversations, he was very aware of the 

23 status. 

24 Q. So you had conversations with Steve throughout 

25 this process. When did those begin? 
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1 the hearing, and it says you declined to participate. So I

2 think they're consistent.

3

4

Q.

A.

You think it's an accurate representation?

You say/ I will not participate in the hearing,

5 and she says/ Sent an email to the executive committee

6 declining to participate. Yes, I feel like it's accurate.

7

8

9

Q.

A.

Q.

Okay.

I think it's almost word-for-word accurate.

Do you know if national was informed, SIM

10 national was informed of my expulsion?

11

12

13

A.

Q.

A.

Yes. They absolutely were.

Who was notified?

I didn't send the email.soldon.t know for

14 sure, but I know Steve Hufford was aware of it.

15

16

17

18

19

20

Q.

A.

Q.

A.

Q.

A.

Do you know who sent an email?

I don't recall.

Did you see a copy of one?

I don't recall.

So why are you certain that they were informed?

Because I know that we've been in communication

21 with Steve throughout the process, and I know after that

22 meeting, from conversations, he was very aware of the

23 status.

24 Q. So you had conversations with Steve throughout

25 this process. When did those begin?
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1 A. Probably when you sued us. 

2 Q. You hadn't had a conversation before that, when 

3 you were seeking to ask my resignation? 

4 A. That's really a local issue, until it becomes a 

5 national issue and the insurer and the DNO policy comes into 

6 play. 

7 Q. 

8 policy? 

9 

10 A. 

11 Q. 

12 mentioned. 

13 A. 

14 Q. 

15 A. 

Okay. Is the policy a local policy or a national 

MS. GARCIA: Form. 

Which policy? 

(BY MR. BEASLEY) Your DNO insurance that you 

I don't know that it's -- you mean the -

Insurance policy. 

Not like a policy procedure, but that kind of 

16 policy, insurance policy? 

17 Q. Yes. 

18 A. I think it covers all the chapters. I think it's 

19 national. 

20 Q. Is that the policy that you're mentioning when 

21 you said policy? 

22 A. The insurance policy, yes. 

23 Q. Do you know the difference from a 50l(c)3 and a 

24 501 (c) 6? 

25 MS. GARCIA: Form. 
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1

2

A.

Q.

Probably when you sued us.

You hadn't had a conversation before that, when

3 you were seeking to ask my resignation?

4 A. That's really a local issue, until it becomes a

5 national issue and the insurer and the DNO policy comes into

6 play.

7 Q. Okay. Is the policy a local policy or a national

8 policy?

9 MS. GARCIA: Form.

10

11

A.

Q.

Which policy?

(BY MR. BEASLEY) Your DNO insurance that you

12 mentioned.

13

14

15

A.

Q.

A.

I don't know that it's -- you mean the -

Insurance policy.

Not like a policy procedure, but that kind of

16 policy, insurance policy?

17

18

Q.

A.

Yes.

I think it covers all the chapters. I think it's

19 national.

20 Q. Is that the policy that you're mentioning when

21 you said policy?

22

23

A.

Q.

The insurance policy, yes.

Do you know the difference from a 50l(c)3 and a

24 501 (c) 6?

25 MS. GARCIA: Form.
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To really answer that perfectly, I probably need 

2 some legal background, but I'm aware that there's a 

3 difference, and I don't know all the rules between the two. 

4 I think one, you can make political donations. One, you 

5 can't. One is considered a tax -- a charitable gift from a 

6 taxation standpoint. One may not be. There's some other 

7 differences like that. 

8 Q. (BY MR. BEASLEY) Is there any plan for SIM DFW to 

9 create a 501(c)3 for philanthropy or charity? 

10 A. There's not a plan. 

11 Q. Are there any limits on how much money can be 

12 given to philanthropy by SIM DFW chapter? 

13 A. Every year, we set a budget, and that prescribes 

14 the limits. 

15 Q. And the budget can be set at any amount, in your 

16 estimation? 

17 MS. GARCIA: Form. 

18 A. It's kind of a theoretical question. Maybe 

19 narrow it a little bit so I can answer. 

20 Q. (BY MR. BEASLEY) Is there a percentage of the 

21 spending that philanthropy needs to be held under? 

22 A. Is there a target? 

23 Q. Yes, that it needs to exceed or not exceed. 

24 MS. GARCIA: Form. 

25 A. I can tell you that based on comparison with 
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To really answer that perfectly, I probably need

2 some legal background, but I'm aware that there's a

3 difference, and I don't know all the rules between the two.

4 I think one, you can make political donations. One, you

5 can't. One is considered a tax -- a charitable gift from a

6 taxation standpoint. One may not be. There's some other

7 differences like that.

8 Q. (BY MR. BEASLEY) Is there any plan for SIM DFW to

9 create a 501(c)3 for philanthropy or charity?

10

11

A.

Q.

There's not a plan.

Are there any limits on how much money can be

12 given to philanthropy by SIM DFW chapter?

13 A. Every year, we set a budget, and that prescribes

14 the limits .

15 Q. And the budget can be set at any amount, in your

16 estimation?

17

18 A.

MS. GARCIA: Form.

It's kind of a theoretical question. Maybe

19 narrow it a little bit so I can answer.

20 Q. (BY MR. BEASLEY) Is there a percentage of the

21 spending that philanthropy needs to be held under?

22

23

24

25

A.

Q.

A.

Is there a target?

Yes, that it needs to exceed or not exceed.

MS. GARCIA: Form.

I can tell you that based on comparison with
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1 other chapters across the nation, we give a lower percentage 

2 of our overall budget than pretty much any other large 

3 chapter. So all the other chapters are spending a bigger 

4 percentage of their budget on philanthropy than Dallas. 

5 Q. (BY MR. BEASLEY) I think earlier you testified 

6 you weren't aware of how the other chapters were doing it. 

7 MS. GARCIA: Form. 

8 A. No. That was specifically in reference to their 

9 budgeting and accounting, and I'm not privy to that, but I 

10 do know from conversations I've had with other chapter 

11 leaders at the SIM leadership summit that we're pretty low. 

12 For example, the St. Louis chapter raises $100,000 at one 

13 event that they gave to STEM. Chicago, I don't remember 

14 specifics, but I think I saw their budget. I want to say it 

15 was in the six figure range. Boston may be the biggest. I 

16 don't remember exactly, but again, it's above six figures. 

17 So we really kind of stand out as being on the low end of 

18 philanthropic and community outreach giving compared to the 

19 other chapters, particularly the other chapters of our size. 

20 Q. (BY MR. BEASLEY) But you don't know if that 

21 giving is raised by a charity event or if it's part of the 

22 members' dues of the other chapters? 

23 A. In the case of St. Louis, the specific $100,000 

24 that I mentioned, that was a number from a couple of years 

25 ago, but that was actually a conference that they used to 
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1 other chapters across the nation, we give a lower percentage

2 of our overall budget than pretty much any other large

3 chapter. So all the other chapters are spending a bigger

4 percentage of their budget on philanthropy than Dallas.

5 Q. (BY MR. BEASLEY) I think earlier you testified

6 you weren't aware of how the other chapters were doing it.

7

8 A.

MS. GARCIA: Form.

No. That was specifically in reference to their

9 budgeting and accounting, and I'm not privy to that, but I

10 do know from conversations I've had with other chapter

11 leaders at the SIM leadership summit that we're pretty low.

12 For example, the St. Louis chapter raises $100,000 at one

13 event that they gave to STEM. Chicago, I don't remember

14 specifics, but I think I saw their budget. I want to say it

15 was in the six figure range. Boston may be the biggest. I

16 don't remember exactly, but again, it's above six figures.

17 So we really kind of stand out as being on the low end of

18 philanthropic and community outreach giving compared to the

19 other chapters, particularly the other chapters of our size.

20 Q. (BY MR. BEASLEY) But you don't know if that

21 giving is raised by a charity event or if it's part of the

22 members' dues of the other chapters?

23 A. In the case of St. Louis, the specific $100,000

24 that I mentioned, that was a number from a couple of years

25 ago, but that was actually a conference that they used to
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raise that money. So it wasn't exclusively money that came 

in from sponsors, but that was part of it. There was 

3 probably some membership fees, some other things that maybe 

4 they had some advertising revenue. 

5 Q. Do you know what specific entities received the 

6 philanthropy dollars from SIM DFW? 

7 A. Specifically which entities? I can't give you 

8 100 percent exhau~tive list, but I can give you a 

9 representative sample. Would that help? 

10 Q. Sure. 

11 A. So we give out college scholarships to mostly 

12 local universities in the DFW area, and, you know, I think 

13 those range typically between 1,000 and 5,000, and they're 

14 either given to a student who starts off in a STEM degree 

15 plan, or we also have been giving some to people who are 

16 coming from community college, going into a four-year 

17 university as a STEM major, so transitioning into STEM. 

18 We've also I don't know that we've dedicated a lot of 

19 money, although we may have dedicated some money to train 

20 teachers, but we've dedicated to a lot of volunteers for 

21 worldwide telescope and robotics competitions at the local 

22 schools. 

23 I heard number last week that we were into 13 

24 school districts or something, a bigger number than I would 

25 have expected, somewhere around there. We also give time. 
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raise that money. So it wasn't exclusively money that came

in from sponsors, but that was part of it. There was

3 probably some membership fees, some other things that maybe

4 they had some advertising revenue.

5 Q. Do you know what specific entities received the

6 philanthropy dollars from S1M DFW?

7 A. Specifically which entities? 1 can't give you

8 100 percent exhau~tive list, but 1 can give you a

9 representative sample. Would that help?

10

11

Q.

A.

Sure.

So we give out college scholarships to mostly

12 local universities in the DFW area, and, you know, 1 think

13 those range typically between 1,000 and 5,000, and they're

14 either given to a student who starts off in a STEM degree

15 plan, or we also have been giving some to people who are

16 coming from community college, going into a four-year

17 university as a STEM major, so transitioning into STEM.

18 We've also 1 don't know that we've dedicated a lot of

19 money, although we may have dedicated some money to train

20 teachers, but we've dedicated to a lot of volunteers for

21 worldwide telescope and robotics competitions at the local

22 schools.

23 1 heard number last week that we were into 13

24 school districts or something, a bigger number than I would

25 have expected, somewhere around there. We also give time.
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1 I don't know that we give any money, but we give time to 

2 Empower. It's a national organization that helps veterans 

3 and their spouses get retooled into IT skill sets, maybe 

4 some certifications like an A Plus certification or Service 

5 Now certification, to give them an opportunity to get in at 

6 a ground floor IT job to then progress and be successful. 

7 So we spend a lot of time on that one. That's one I am 

8 particularly personally interested in. So that's kind of an 

9 example, representative sample of what we dedicate our time 

10 and money to. 

11 Q. Would you be disappointed if some of those 

12 scholarships and funds were going to members of the board? 

13 MS. GARCIA: Form. 

14 A. Would I be disappointed if we gave money to 

15 boards members? Can you be specific? 

16 Q. (BY MR. BEASLEY) Some of the dollars for 

17 scholarships or for STEM support, if they were given to 

18 board members, would that disappoint you? 

19 A. Given to board members for what? 

20 Q. For their personal use. 

21 MS. GARCIA: Form. 

22 A. Not for education? 

23 Q. (BY MR. BEASLEY) That's correct. 

24 A. You're asking a hypothetical. Can you be more 

25 specific? 
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1 I don't know that we give any money, but we give time to

2 Empower. It's a national organization that helps veterans

3 and their spouses get retooled into IT skill sets, maybe

4 some certifications like an A Plus certification or Service

5 Now certification, to give them an opportunity to get in at

6 a ground floor IT job to then progress and be successful.

7 So we spend a lot of time on that one. That's one I am

8 particularly personally interested in. So that's kind of an

9 example, representative sample of what we dedicate our time

10 and money to.

11 Q. Would you be disappointed if some of those

12 scholarships and funds were going to members of the board?

13

14 A.

MS. GARCIA: Form.

Would I be disappointed if we gave money to

15 boards members? Can you be specific?

16 Q. (BY MR. BEASLEY) Some of the dollars for

17 scholarships or for STEM support, if they were given to

18 board members, would that disappoint you?

19

20

21

22

23

24

A.

Q.

A.

Q.

A.

Given to board members for what?

For their personal use.

MS. GARCIA: Form.

Not for education?

(BY MR. BEASLEY) That's correct.

You're asking a hypothetical. Can you be more

25 specific?
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If these funds were given to Barbie Barta's 

2 friends, would that disappoint you? 

3 MS. GARCIA: Form. 

4 A. It depends. 

5 Q. (BY MR. BEASLEY) So is there any specific 

6 governance on who gets the funding? 

7 A. Yes. It's governed by our community outreach 

8 committee, and it's overseen by the board. 

9 Q. In the exhibit dated April 13th, the notice of 

10 the August April 19th board meeting, you said that you 

11 felt there was seven days' notice given in that notice; is 

12 that correct? 

13 A. I think -- I'm not sure which one you're 

14 referring to without looking, but I think it's a question 

15 I've already answered, right? 

16 Q. Right. I'm going to ask a second question. I 

17 was just trying to see if you remembered. 

18 A. Yes. I recall that I said that that was an 

19 appropriate amount of time to notice. 

20 Q. And you also read the bylaws that seven days were 

21 required? 

22 A. I counted seven days. 

23 Q. And doesn't the bylaws say prior days' notice and 

24 not just seven days' notice? 

25 A. I believe the word prior is somewhere in there, 
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If these funds were given to Barbie Barta's

2 friends, would that disappoint you?

3

4

5

A.

Q.

MS. GARCIA: Form.

It depends.

(BY MR. BEASLEY) So is there any specific

6 governance on who gets the funding?

7 A. Yes. It's governed by our community outreach

8 committee, and it's overseen by the board.

9 Q. In the exhibit dated April 13th, the notice of

10 the August April 19th board meeting, you said that you

11 felt there was seven days' notice given in that notice; is

12 that correct?

13 A. I think -- I'm not sure which one you're

14 referring to without looking, but I think it's a question

15 I've already answered, right?

16 Q. Right. I'm going to ask a second question. I

17 was just trying to see if you remembered.

18 A. Yes. I recall that I said that that was an

19 appropriate amount of time to notice.

20 Q. And you also read the bylaws that seven days were

21 required?

22

23

A.

Q.

I counted seven days.

And doesn't the bylaws say prior days' notice and

24 not just seven days' notice?

25 A. I believe the word prior is somewhere in there,
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1 and again, after careful consideration of the bylaws, not 

2 just on our parts, but on the parts of our attorneys, we all 

3 feel like that's enough notice. 

4 Q. By counting the day of the event, correct? 

5 MS. GARCIA: Form. 

6 A. By counting the day of the event as one of the 

7 seven days. 

8 Q. (BY MR. BEASLEY) And the day of the notice? 

9 A. I counted seven days of notice. 

10 Q. And you started with the 13th, the day of the 

11 notice? 

12 A. Yes. 

13 Q. And you 

14 A. And through the 19th. 

15 Q. And does it matter to you what time of day those 

16 events occurred? 

17 MS. GARCIA: Form. 

18 A. Does it matter to me? 

19 Q. (BY MR. BEASLEY) Uh-huh. 

20 A. There's nothing in our bylaws that says anything 

21 to the time of day, that speaks to the time of day. 

22 Q. So do you believe giving proper notice is 

23 something that's done to ensure people can prepare for those 

24 events that have notice requirements? 

25 MS. GARCIA: Form. 
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1 and again, after careful consideration of the bylaws, not

2 just on our parts, but on the parts of our attorneys, we all

3 feel like that's enough notice.

4

5

6

Q.

A.

By counting the day of the event, correct?

MS. GARCIA: Form.

By counting the day of the event as one of the

7 seven days.

8

9

10

Q.

A.

Q.

(BY MR. BEASLEY) And the day of the notice?

I counted seven days of notice.

And you started with the 13th, the day of the

11 notice?

12

13

14

15

A.

Q.

A.

Q.

Yes.

And you

And through the 19th.

And does it matter to you what time of day those

16 events occurred?

17

18

19

20

A.

Q.

A.

MS. GARCIA: Form.

Does it matter to me?

(BY MR. BEASLEY) Uh-huh.

There's nothing in our bylaws that says anything

21 to the time of day, that speaks to the time of day.

22 Q. So do you believe giving proper notice is

23 something that's done to ensure people can prepare for those

24 events that have notice requirements?

25 MS. GARCIA: Form.
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I don't know, but you had notice as of March --

2 early March, so I don't know why you wouldn't have prepared 

3 for it then, right? You were notified on March 25th. 

4 That's even more days. So if your argument is that you 

5 didn't have enough time, I would question that argument. 

6 Q. (BY MR. BEASLEY) I'm saying, do you feel that 

7 notice provisions are given to give people a fair 

8 opportunity to prepare for those specific events? 

9 MS. GARCIA: Form. 

10 A. I don't know. It depends. 

11 Q. (BY MR. BEASLEY) Well, do you think it's fair to 

12 call a board meeting the next day, without giving people 

13 time to plan their schedule? 

14 MS. GARCIA: Form. 

15 A. I really think it depends on the topic, 

16 absolutely. There could be situations where we absolutely 

17 have to meet the next day. What if one of our banks or 

18 entities that owns our -- that has our accounts is going out 

19 of business or going bankrupt and we need a quick response? 

20 That would be irresponsible to say, no, we have to wait 

21 seven days before we have that meeting. So the answer 

22 really depends on what the specifics are. 

23 In this specific case, you had plenty of notice. 

24 You were notified initially that this was going to happen on 

25 -- you were notified on March 25th that this was going to 
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I don't know, but you had notice as of March --

2 early March, so I don't know why you wouldn't have prepared

3 for it then, right? You were notified on March 25th.

4 That's even more days. So if your argument is that you

S didn't have enough time, I would question that argument.

6 Q. (BY MR. BEASLEY) I'm saying, do you feel that

7 notice provisions are given to give people a fair

8 opportunity to prepare for those specific events?

9

10

11

A.

Q.

MS. GARCIA: Form.

I don't know. It depends.

(BY MR. BEASLEY) Well, do you think it's fair to

12 call a board meeting the next day, without giving people

13 time to plan their schedule?

14 MS. GARCIA: Form.

lS A. I really think it depends on the topic,

16 absolutely. There could be situations where we absolutely

17 have to meet the next day. What if one of our banks or

18 entities that owns our -- that has our accounts is going out

19 of business or going bankrupt and we need a quick response?

20 That would be irresponsible to say, no, we have to wait

21 seven days before we have that meeting. So the answer

22 really depends on what the specifics are.

23 In this specific case, you had plenty of notice.

24 You were notified initially that this was going to happen on

2S -- you were notified on March 25th that this was going to
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1 happen. The meeting didn't happen until nearly a month 

2 later, so I don't know why that's not enough time for you to 

3 prepare. 

4 Q. (BY MR. BEASLEY) For the actual day, to perhaps 

5 get an attorney present? 

6 MS. GARCIA: Form. Is that a question? 

7 A. That's not a question. 

8 Q. (BY MR. BEASLEY) Wouldn't preparation -- couldn't 

9 preparation include retaining counsel for that particular 

10 day? 

11 MS. GARCIA: Form. 

12 A. It depends. 

13 Q. (BY MR. BEASLEY) You don't care whether or not I 

14 had seven days' notice, prior notice or not? 

15 A. I absolutely care. 

16 Q. You do care? 

17 A. Yeah. I absolutely care. I also know that you 

18 haven't been able to hold an attorney. You've been through 

19 two attorneys on this, so the fact you didn't have an 

20 attorney there maybe has more to do with you than it has to 

21 do with us. 

22 Q. You know I can't hold an attorney? 

23 A. I know there have been two attorneys who have 

24 been named in this case for you, neither one of which is on 

25 the case anymore. So that's what I'm talking about. So 
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1 happen. The meeting didn't happen until nearly a month

2

3

later, so I don't know why that's not enough time for you to

prepare.

4 Q. (BY MR. BEASLEY) For the actual day, to perhaps

5 get an attorney present?

6

7

8

A.

Q.

MS. GARCIA: Form. Is that a question?

That's not a question.

(BY MR. BEASLEY) Wouldn't preparation -- couldn't

9 preparation include retaining counsel for that particular

10 day?

11

12

13

A.

Q.

MS. GARCIA: Form.

It depends.

(BY MR. BEASLEY) You don't care whether or not I

14 had seven days' notice, prior notice or not?

15

16

17

A.

Q.

A.

I absolutely care.

You do care?

Yeah. I absolutely care. I also know that you

18 haven't been able to hold an attorney. You've been through

19 two attorneys on this, so the fact you didn't have an

20 attorney there maybe has more to do with you than it has to

21 do wi th us.

22

23

Q.

A.

You know I can't hold an attorney?

I know there have been two attorneys who have

24 been named in this case for you, neither one of which is on

25 the case anymore. So that's what I'm talking about. So
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1 you're instability with attorneys, I think, is the bigger 

2 factor in what you're talking about than any notice or lack 

3 thereof from us. 

4 Q. The fact that I have an attorney or not have an 

5 attorney is an indication of instability on my part? 

6 MS. GARCIA: Form. 

7 A. It's hard for me to say, Peter. I think it's odd 

8 that you were pro se and then had an attorney and then were 

9 pro se and then had an attorney and then were pro se. My 

10 wife is an attorney. I've never even heard of that. It's 

11 very odd. 

12 Q. (BY MR. BEASLEY) What law firm is your wife an 

13 attorney at? 

14 MS. GARCIA: Form. 

15 A. She owns her own firm. She's worked for McKool 

16 Smith in Dallas in the past. She's worked for the Less Ware 

17 (phonetic) Law Firm. She worked for Tucker, Taunton, 

18 Snyder, Slade in Houston, doing work similar to what Gordon 

19 & Rees does, or at least what Sona does at Gordon Rees. 

20 Q. (BY MR. BEASLEY) But she's solo right now? 

21 A. Currently, she's a sole practitioner. I don't 

22 understand why you would have an attorney for that meeting 

23 and not for this, but ... 

24 Q. Did -- I believe you said you attended Summit 

25 this year; is that correct? 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d·1832-4a67-8324-abc8c175b903 

Tab F
APP.  287

NELLSON BURNS, JULY 29, 2016

thereof from us.

Q. The fact that I have an attorney or not have an

attorney is an indication of instability on my part?

MS. GARCIA: Form.

A. It's hard for me to say, Peter. I think it's odd

that you were pro se and then had an attorney and then were8

Page 252

1 you're instability with attorneys, I think, is the bigger

2 factor in what you're talking about than any notice or lack

3

7

6

5

4

9 pro se and then had an attorney and then were pro see My

10 wife is an attorney. I've never even heard of that. It's

11 very odd.

12 Q. (BY MR. BEASLEY) What law firm is your wife an

13 attorney at?

14 MS. GARCIA: Form.

15 A. She owns her own firm. She's worked for McKool

16 Smith in Dallas in the past. She's worked for the Less Ware

17 (phonetic) Law Firm. She worked for Tucker, Taunton,

18 Snyder, Slade in Houston, doing work similar to what Gordon

19 & Rees does, or at least what Sona does at Gordon Rees.

20 Q. (BY MR. BEASLEY) But she's solo right now?

21 A. Currently, she's a sole practitioner. I don't

22 understand why you would have an attorney for that meeting

23 and not for this, but ...

24 Q. Did -- I believe you said you attended Summit

25 this year; is that correct?
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1 A. Yes, I did. 

2 Q. Who else attended from DFW SIM? 

3 A. I believe it was myself, Janis, Barbie and Bill, 

4 Barbie Barta and Bill Wachel. 

5 Q. Did Kevin Dunn attend? 

6 A. No. 

7 Q. Is there a limit to the number of people that the 

8 chapter can --

9 A. National, in the past, has strongly encouraged us 

10 to limit participants per chapter to four for large chapters 

11 in an effort to -- the host organization has to pay, and 

12 every participant raises the amount of money they have to 

13 spend on hosting that conference, and so as a courtesy to 

14 the host chapter, national always encouraged us to limit our 

15 attendance to four per chapter. 

16 Q. The emerging CIO special interest group, was that 

17 special interest group created by approval of the board? 

18 A. The -- I may be getting confused on some of the 

19 terms. I've always thought of special interest groups as 

20 being kind of ongoing groups. I consider it more of an 

21 event, but we might call it a special interest group, but 

22 that event or series of events was approved by the board at 

23 a budget of 5, 000. 

24 Q. And that event or series of events or special 

25 interest group was approved by the 2015 board; is that 
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1
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3

A.
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A.

Yes, 1 did.

Who else attended from DFW 81M?

I believe it was myself, Janis, Barbie and Bill,

4 Barbie Barta and Bill Wachel.

5

6

7

Q.

A.

Q.

Did Kevin Dunn attend?

No.

Is there a limit to the number of people that the

8 chapter can --

9 A. National, in the past, has strongly encouraged us

10 to limit participants per chapter to four for large chapters

11 in an effort to -- the host organization has to pay, and

12 every participant raises the amount of money they have to

13 spend on hosting that conference, and so as a courtesy to

14 the host chapter, national always encouraged us to limit our

15 attendance to four per chapter.

16 Q. The emerging CIa special interest group, was that

17 special interest group created by approval of the board?

18 A. The -- I may be getting confused on some of the

19 terms. I've always thought of special interest groups as

20 being kind of ongoing groups. I consider it more of an

21 event, but we might call it a special interest group, but

22 that event or series of events was approved by the board at

23 a budget of 5, 000.

24 Q. And that event or series of events or special

25 interest group was approved by the 2015 board; is that
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1 correct? 

2 A. I don't remember exactly when. It was approved 

3 by the SIM board. Probably 2014, 2015. Somewhere in there. 

4 Q. And the first event that was held for members, 

5 the one at the Four Seasons, was on -- was in February of 

6 2016, correct? 

7 A. You know, I didn't go. Phil Vick, one of my 

8 direct reports went. He let me know he was -- thought the 

9 event wasn't up to kind of par with other SIM events, and he 

10 didn't really get a lot of value out of it. Maybe that's 

11 because we dedicate a lot of time at our organization to 

12 soft skill training and other things. We've actually worked 

13 with the Farr System before in some of their CIO training, 

14 so it probably wasn't very new for him, but that sounds 

15 about the right time. 

16 Q. February? And wasn't the 2016 budget approved in 

17 March of 2016? 

18 A. That sounds about right. Somewhere, I'm sure we 

19 have a document that says that's when it was, but that 

20 sounds about right. The final budget was formally approved 

21 then. 

22 Q. And you believe the budget was $5,000 for the --

23 A. Correct. 

24 Q. -- event? 

25 A. For the emerging CIO specifically, yes. 
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1 correct?

2 A. I don't remember exactly when. It was approved

3 by the SIM board. Probably 2014, 2015. Somewhere in there.

4 Q. And the first event that was held for members,

5 the one at the Four Seasons, was on -- was in February of

6 2016, correct?

7 A. You know, I didn't go. Phil Vick, one of my

8 direct reports went. He let me know he was -- thought the

9 event wasn't up to kind of par with other SIM events, and he

10 didn't really get a lot of value out of it. Maybe that's

11 because we dedicate a lot of time at our organization to

12 soft skill training and other things. We've actually worked

13 with the Farr System before in some of their CIa training,

14 so it probably wasn't very new for him, but that sounds

15 about the right time.

16 Q. February? And wasn't the 2016 budget approved in

17 March of 2016?

18 A. That sounds about right. Somewhere, I'm sure we

19 have a document that says that's when it was, but that

20 sounds about right. The final budget was formally approved

21 then.

22

23

24

25

Q.

A.

Q.

A.

And you believe the budget was $5,000 for the --

Correct.

-- event?

For the emerging CIa specifically, yes.
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And wasn't that special interest group also 

2 supposed to be supported by sponsor dollars? 

3 A. That was part of the plan. 

4 Q. So that was in addition to the plan? 

5 A. No. The plan was to spend 5,000 total. So the 

6 way we budget is we have to budget an expense and an income. 

7 Q. Yes. 

8 A. The expense should represent 100 percent of the 

9 expense for that event, not 5,000 out of 8,500 because 

10 you're going to get donations for the rest of it. If you 

11 don't have that in the expense item, what are you going to 

12 put on the revenue item? You have to have the whole thing 

13 represented there. So we had the whole thing represented 

14 there, $5,000. 

15 Q. You believe it was the whole thing represented at 

16 $5, 000? 

17 A. I think that's exactly how we've budgeted every 

18 other event we've ever done. 

19 Q. So there's no items on the budget that were a net 

20 line item of expenses and sponsor dollars? 

21 A. There are, but the way that those would be 

22 projected in the budget would be as expenses for the total 

23 amount of expense, regardless of funding source, and then 

24 what your revenue is, right? In this case, there would have 

25 been an expense for 5,000, revenue for like 3,000, and SIM 
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And wasn't that special interest group also

2 supposed to be supported by sponsor dollars?

3

4

5

A.

Q.

A.

That was part of the plan.

So that was in addition to the plan?

No. The plan was to spend 5,000 total. So the

6 way we budget is we have to budget an expense and an income.

7

8

Q.

A.

Yes.

The expense should represent 100 percent of the

9 expense for that event, not 5,000 out of 8,500 because

10 you're going to get donations for the rest of it. If you

11 don't have that in the expense item, what are you going to

12 put on the revenue item? You have to have the whole thing

13 represented there. So we had the whole thing represented

14 there, $5, 000.

15 Q. You believe it was the whole thing represented at

16 $5, OOO?

17 A. I think that's exactly how we've budgeted every

18 other event we've ever done.

19

20

21

22

23

24

Q. So there's no items on the budget that were a net

line item of expenses and sponsor dollars?

A. There are, but the way that those would be

projected in the budget would be as expenses for the total

amount of expense, regardless of funding source, and then
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1 makes up the difference. That's how budgeting is done, 

2 particularly at SIM DFW. 

3 Q. Okay. And we have a treasurer that prepares the 

4 budget? 

5 A. We do have a treasurer, yes. 

6 Q. Does he prepare the budget? 

7 A. He is -- he has the responsibility -- the board 

8 really is responsible for the budget. He has responsibility 

9 for shepherding us through that process as well as the 

10 monthly accounting and bookkeeping and expense 

11 reimbursement. 

12 Q. Okay. So do you know what the sponsor 

13 contributions were to be for this event, for the special 

14 interest group? 

15 A. I don't know exactly. My recollection is it was 

16 close to $3,000. 

17 Q. 3,000 in sponsorships? 

18 A. Uh-huh. 

19 Q. And so, you feel the chapter was only going to 

20 pay $2,000 for expenses? Would that be what you believe? 

21 A. When I've organized events like this in the past 

22 for DFW SIM, I'll use a specific example of the CIO 

23 conversations. That was a completely self-funded event, but 

24 there was still a line on our budget for expenses that was 

25 the total amount we were supposed to spend, and then there 
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1 makes up the difference. That's how budgeting is done,

2 particularly at SIM DFW.

3 Q. Okay. And we have a treasurer that prepares the

4 budget?

5

6

7

A.

Q.

A.

We do have a treasurer, yes.

Does he prepare the budget?

He is -- he has the responsibility -- the board

8 really is responsible for the budget. He has responsibility

9 for shepherding us through that process as well as the

10 monthly accounting and bookkeeping and expense

11 reimbursement.

12 Q. Okay. So do you know what the sponsor

13 contributions were to be for this event, for the special

14 interest group?

15 A. I don't know exactly. My recollection is it was

16 close to $3,000.

17

18

19

Q.

A.

Q.

3,000 in sponsorships?

Uh-huh.

And so, you feel the chapter was only going to

20 pay $2,000 for expenses? Would that be what you believe?

21 A. When I've organized events like this in the past

22 for DFW SIM, I'll use a specific example of the CIO

23 conversations. That was a completely self-funded event, but

24 there was still a line on our budget for expenses that was

25 the total amount we were supposed to spend, and then there
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1 was another line on the budget on the revenue side that was 

2 greater than the amount on the expense side. So based on 

3 how I've done events and how we've always done events, 

4 you've got to put what you're going to spend total, 

s regardless of the sourcing, in the expense side. 

6 Q. That's what the person that prepares the budget 

7 should do? 

8 MS. GARCIA: Form. 

9 A. Everybody who recommended items for the budget 

10 had the responsibility of submitting their information to 

11 Mike in the format that it was requested in. 

12 Q. (BY MR. BEASLEY) And that would be all of the 

13 expenses and then all of the contributions should have been 

14 submitted to Mike? Is that what you're saying? 

15 A. The budget should have reflected 100 percent of 

16 the expenses, yes. 

17 Q. I didn't prepare the budget, correct? 

18 A. We all submitted information to Mike, and we all 

19 played a role in preparing the budget. I did. You did. 

20 Janis did. Barbie did. 

21 Q. So you believe the net cost to the chapter would 

22 have been $2,000 for the event? 

23 A. That's how it should've gone down, yes. 

24 Q. So I believe from the minutes -- let's find it. 

25 Do you know how much was actually spent? You have it there 
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1 was another line on the budget on the revenue side that was

2 greater than the amount on the expense side. So based on

3 how I've done events and how we've always done events,

4 you've got to put what you're going to spend total,

5 regardless of the sourcing, in the expense side.

6 Q. That's what the person that prepares the budget

7 should do?

8 MS. GARCIA: Form.

9 A. Everybody who recommended items for the budget

10 had the responsibility of submitting their information to

11 Mike in the format that it was requested in.

12 Q. (BY MR. BEASLEY) And that would be all of the

13 expenses and then all of the contributions should have been

14 submitted to Mike? Is that what you're saying?

15 A. The budget should have reflected 100 percent of

16 the expenses, yes.

17

18

Q.

A.

I didn't prepare the budget, correct?

We all submitted information to Mike, and we all

19 played a role in preparing the budget. I did. You did.

20 Janis did. Barbie did.

21 Q. SO you believe the net cost to the chapter would

22 have been $2,000 for the event?

23

24

A.

Q.

That's how it should've gone down, yes.

So I believe from the minutes -- let's find it.

25 Do you know how much was actually spent? You have it there
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1 closer than me, that document there to the left. 

2 A. More than 8,500. 

3 Q. More than $8,500? So that would be at least 

4 $6,500 more than expected, or are you saying it's 8,500 

5 more than 8,500 --

6 A. 

7 Q. 

8 money? 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 

14 A. 

It was 3,500 more than expected. 

$3,500 more? Is that a significant amount of 

For a volunteer organization, yes. 

Is it substantial amount of money? 

The 8,500 or the 3,500? 

Is the 3,500 substantial? 

MS. GARCIA: Form. 

I don't know what you mean by substantial, but 

15 we're not for profit. Every dollar matters, and when we go 

16 over budget on things, we have to sacrifice providing some 

17 other services for our members. 

18 Q. (BY MR. BEASLEY) ·so did you come up with a 

19 proposal to balance the budget or to conclude the discussion 

20 about the 2016 budget that was accepted by the board? 

21 MS. GARCIA: Form. 

22 A. Can you be more specific? 

23 Q. (BY MR. BEASLEY) Coming into the budget meeting, 

24 the request from the various committees and various 

25 operations exceeded the revenue; is that correct? 
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1 closer than me, that document there to the left.

2

3

A.

Q.

More than 8,500.

More than $8,500? So that would be at least

4 $6,500 more than expected, or are you saying it's 8,500

5 more than 8,500 --

6

7

A.

Q.

It was 3,500 more than expected.

$3,500 more? Is that a significant amount of

8 money?

9

10

11

12

13

14

A.

Q.

A.

Q.

A.

For a volunteer organization, yes.

Is it substantial amount of money?

The 8,500 or the 3,500?

Is the 3,500 substantial?

MS. GARCIA: Form.

I don't know what you mean by substantial, but

15 we're not for profit. Every dollar matters, and when we go

16 over budget on things, we have to sacrifice providing some

17 other services for our members.

18 Q. (BY MR. BEASLEY) 'So did you come up with a

19 proposal to balance the budget or to conclude the discussion

20 about the 2016 budget that was accepted by the board?

21

22

23

A.

Q.

MS. GARCIA: Form.

Can you be more specific?

(BY MR. BEASLEY) Coming into the budget meeting,

24 the request from the various committees and various

25 operations exceeded the revenue; is that correct?
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Right. In our budget meeting that we had at the 

2 Omni in March or whatever it was. 

3 Q. Yes, in March. 

4 A. That's correct. 

5 Q. And so, ultimately there had to be some 

6 concessions, correct? 

7 A. Yeah, concessions. We needed a compromise is 

8 kind of the way I would put it. 

9 Q. And one option would be to use money from 

10 savings, correct? 

11 A. Well, it depends on who you ask. 

12 Q. I'm asking you. 

13 A. I wouldn't think that we would want to fund to 

14 the level of some of these programs out of our savings. I 

15 don't think that would be fiscally responsible. 

16 Q. But an option would be to take money from savings 

17 to balance 

18 A. The board is responsible for that money. The 

19 board can do with that money what it thinks is best in terms 

20 of fulfilling the mission and purpose of the organization. 

21 Q. And didn't you recommend spending some of the 

22 money from savings to conclude the budget discussion? 

23 A. Not technically. So I assumed, when I made my 

24 motion, that our revenue would exceed our forecast, and I 

25 made that assumption based on fundraising that I was doing 
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Right. In our budget meeting that we had at the

2 Omni in March or whatever it was.

3

4

5

Q.

A.

Q.

Yes, in March.

That's correct.

And so, ultimately there had to be some

6 concessions, correct?

7 A. Yeah, concessions. We needed a compromise is

8 kind of the way I would put it.

9 Q. And one option would be to use money from

10 savings, correct?

11

12

13

A.

Q.

A.

Well, it depends on who you ask.

I'm asking you.

I wouldn't think that we would want to fund to

14 the level of some of these programs out of our savings. I

15 don't think that would be fiscally responsible.

16 Q. But an option would be to take money from savings

17 to balance

18 A. The board is responsible for that money. The

19 board can do with that money what it thinks is best in terms

20 of fulfilling the mission and purpose of the organization.

21 Q. And didn't you recommend spending some of the

22 money from savings to conclude the budget discussion?

23 A. Not technically. So I assumed, when I made my

24 motion, that our revenue would exceed our forecast, and I

25 made that assumption based on fundraising that I was doing
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1 for our sport and clay event, plus where we stood for 

2 fundraising at the golf tournament at the time, and we now 

3 have the financials for the golf tournament, and we made a 

4 record amount of money, more than we've ever made before, so 

5 that assumption has turned out to be correct. So I picked 

6 an amount over what our projected revenue was that I felt 

7 was within that margin of error, and I think by the end of 

8 the year, it will be. So I don't think at the end of the 

9 year we're going to spend more than we take in and have to 

10 dip into those accounts. 

11 Q. And so, if someone else made that same estimation 

12 that we'd exceed revenue, they too could have been feeling 

13 that they weren't going to actually exceed the budget that 

14 year? 

15 A. I can't answer for anybody else. 

16 Q. But by your own definition, someone else could 

17 anticipate revenue could be higher? 

18 A. I'm telling you that I did. I can't tell you 

19 what anyone else thought. 

20 Q. Doesn't the chapter, year on year, generate more 

21 revenue than expenses? 

22 A. 

23 

24 

25 is left? 

Yeah. We typically try to do that, yes. 

MR. BEASLEY: Take a five-minute break? 

THE WITNESS: Can we pause? How much time 
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1 for our sport and clay event, plus where we stood for

2 fundraising at the golf tournament at the time, and we now

3 have the financials for the golf tournament, and we made a

4 record amount of money, more than we've ever made before, so

5 that assumption has turned out to be correct. So I picked

6 an amount over what our projected revenue was that I felt

7 was within that margin of error, and I think by the end of

8 the year, it will be. So I don't think at the end of the

9 year we're going to spend more than we take in and have to

10 dip into those accounts.

11 Q. And so, if someone else made that same estimation

12 that we'd exceed revenue, they too could have been feeling

13 that they weren't going to actually exceed the budget that

14 year?

15

16

A.

Q.

I can't answer for anybody else.

But by your own definition, someone else could

17 anticipate revenue could be higher?

18 A. I'm telling you that I did. I can't tell you

19 what anyone else thought.

20 Q. Doesn't the chapter, year on year, generate more

21 revenue than expenses?

22

23

24

A. Yeah. We typically try to do that, yes.

MR. BEASLEY: Take a five-minute break?

THE WITNESS: Can we pause? How much time

25 is left?
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THE REPORTER: Can we go off the record? 

MS. GARCIA: Yeah. Go off the record. 

THE REPORTER: Off the record at 5:05 p.m. 

(Short break taken.) 

THE REPORTER: Back on the record at 

(BY MR. BEASLEY) When you were marketing chair, 

8 Nellson, which I believe was for two years in 2013 and '14, 

9 would that be correct? 

10 A. I thought it was three or four years. 

11 Q. Three years? 

12 A. Three or four. 

13 Q. Okay. Three or four, did you have an occasion to 

14 retain or secure a marketing firm to provide some marketing 

15 suggestions to DFW SIM? 

16 A. When I was the marketing chair, did I hire a firm 

17 to help us with our marketing? 

18 Q. Sure. Yes. 

19 A. Yes. 

20 Q. What was the name of that firm? 

21 A. The name of that firm is the Leath Group. I 

22 wouldn't call them a marketing firm, but they can help you 

23 with that. 

24 Q. Was there a contract for services? 

25 A. Yeah. There was, to my knowledge. 
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THE REPORTER: Can we go off the record?

MS. GARCIA: Yeah. Go off the record.

THE REPORTER: Off the record at 5:05 p.m.

(Short break taken.)

THE REPORTER: Back on the record at

7 Q. (BY MR. BEASLEY) When you were marketing chair,

8 NeIlson, which 1 believe was for two years in 2013 and '14,

9 would that be correct?

10

11

12

13

A.

Q.

A.

Q.

1 thought it was three or four years.

Three years?

Three or four.

Okay. Three or four, did you have an occasion to

14 retain or secure a marketing firm to provide some marketing

15 suggestions to DFW S1M?

16 A. When 1 was the marketing chair, did I hire a firm

17 to help us with our marketing?

18

19

20

21

Q.

A.

Q.

A.

Sure. Yes.

Yes.

What was the name of that firm?

The name of that firm is the Leath Group. 1

22 wouldn't call them a marketing firm, but they can help you

23 with that.

24

25

Q.

A.

Was there a contract for services?

Yeah. There was, to my knowledge.
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1 Q. Who signed it? 

2 A. I don't recall. It wasn't me. It was probably 

3 Larry, I guess. I don't know. 

4 Q. Do you feel that if a board member other than an 

s officer signed a contract, they should be expelled? 

6 A. That's a hypothetical question. It's hard to 

7 answer that without any other context. I think in the 

8 context of this situation, that, plus everything else, 

9 absolutely expulsion is the right answer. 

10 Q. So but someone just doing that one time, may or 

11 may not 

12 A. It's hard to say. 

13 Q. -- lead you to -- it's not a rule that if done 

14 once absolutely would lead you to recommend someone to be 

15 expelled? 

16 MS. GARCIA: Form. 

17 Q. (BY MR. BEASLEY) -- from the organization? 

18 MS. GARCIA: Form. 

19 A. If what's done once? 

20 Q. (BY MR. BEASLEY) Someone signed a contract on 

21 behalf of the organization and they were not an officer? 

22 MS. GARCIA: Form. 

23 A. Hard to say without knowing other context about 

24 that specific individual. Again, in this case, when coupled 

25 with everything else, yes, I think it was appropriate. 

WENDY WARD ROBERTS & ASSOCIATES, INC. 
TOLL FREE 866.487.3376 

851c561d-1832-4a67-8324-abc8c175b903 

Tab F
APP.  297

NELLSON BURNS, JULY 29, 2016

Page 262

1

2

Q.

A.

Who signed it?

I don't recall. It wasn't me. It was probably

3 Larry, I guess. I don't know.

4 Q. Do you feel that if a board member other than an

5 officer signed a contract, they should be expelled?

6 A. That's a hypothetical question. It's hard to

7 answer that without any other context. I think in the

8 context of this situation, that, plus everything else,

9 absolutely expulsion is the right answer.

10

11

12

13

Q.

may not

A.

Q.

So but someone just doing that one time, mayor

It's hard to say.

-- lead you to -- it's not a rule that if done

14 once absolutely would lead you to recommend someone to be

15 expelled?

16

17

18

19

20

Q.

A.

Q.

MS. GARCIA: Form.

(BY MR. BEASLEY) -- from the organization?

MS. GARCIA: Form.

If what's done once?

(BY MR. BEASLEY) Someone signed a contract on

21 behalf of the organization and they were not an officer?

22

23 A.

MS. GARCIA: Form.

Hard to say without knowing other context about

24 that specific individual. Again, in this case, when coupled

25 with everything else, yes, I think it was appropriate.
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(BY MR. BEASLEY) Well, do you feel that there are 

some acts that somebody may do that's a one-time event that, 

in your mind, would have you recommend expulsion? 

A. 

Q. 

That's very vague. Do you mind -

Somebody sexually assaulted a board member, 

6 sexually assaulted a board member, would you think that's 

7 egregious enough to seek expulsion, one time? 

8 MS. GARCIA: Form. 

9 A. It depends. 

10 Q. (BY MR. BEASLEY) So maybe not? 

11 A. There's a lot of variability in what you just 

12 said, right? You said somebody is accused of sexual 

13 harassment or actually perpetrated it? What was your word? 

14 Q. Well, let's use both. So the accusation --

15 A. Well, it's still going to be it depends because 

16 there's still other factors. I'm just trying to understand 

17 your question. 

18 Q. Could one factor be that maybe they didn't do it? 

19 It was an accusation? 

20 MS. GARCIA: Form. 

21 A. Could one factor -- is that a question? 

22 Q. (BY MR. BEASLEY) Yes. You said --

23 A. Can you repeat it then? 

24 Q. Sure. So you said -- you asked me whether or not 

25 this was an accusation of sexual harassment or was it an 
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(BY MR. BEASLEY) Well, do you feel that there are

some acts that somebody may do that's a one-time event that,

in your mind, would have you recommend expulsion?

4

5

A.

Q.

That's very vague. Do you mind -

Somebody sexually assaulted a board member,

6 sexually assaulted a board member, would you think that's

7 egregious enough to seek expulsion, one time?

8

9

10

11

A.

Q.

A.

MS. GARCIA: Form.

It depends.

(BY MR. BEASLEY) So maybe not?

There's a lot of variability in what you just

12 said, right? You said somebody is accused of sexual

13 harassment or actually perpetrated it? What was your word?

14

15

Q.

A.

Well, let's use both. So the accusation --

Well, it's still going to be it depends because

16 there's still other factors. I'm just trying to understand

17 your question.

18 Q. Could one factor be that maybe they didn't do it?

19 It was an accusation?

20

21

22

23

24

25

MS. GARCIA: Form.

A. Could one factor -- is that a question?

Q. (BY MR. BEASLEY) Yes. You said --

A. Can you repeat it then?

Q. Sure. So you said -- you asked me whether or not

this was an accusation of sexual harassment or was it an
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1 actual committed sexual harassment, and you said it could 

2 depend differently. 

3 A. I didn't say it could depend differently. So 

4 if 

5 Q. Okay. So if there was an accusation of sexual 

6 harassment by a board member to a member, could it be that 

7 there could be a false accusation? 

8 A. Well, if you're asking me in the realm of every 

9 accusation of sexual abuse in the history of mankind, yes, I 

10 believe there probably have been some false accusations. 

11 Q. Okay. But if through an investigation or 

12 videotape or something like that it was absolutely certain a 

13 board member sexually physically harassed another member, 

14 would you feel that's grounds for immediate expulsion? 

15 MS. GARCIA: Form. 

16 A. Give me an example of what they would have done. 

17 Q. (BY MR. BEASLEY) They got in a fistfight and 

18 punched somebody. 

19 A. They got in a fistfight? So who started the 

20 fight? 

21 Q. It might make a difference to you? 

22 A. There's a lot of details that might make a 

23 difference. 

24 Q. Okay. So on signing a contract, there could be a 

25 lot of details related to whether or not that might be 
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1 actual committed sexual harassment, and you said it could

2 depend differently.

3

4 if

5

A.

Q.

I didn't say it could depend differently. So

Okay. So if there was an accusation of sexual

6 harassment by a board member to a member, could it be that

7 there could be a false accusation?

8 A. Well, if you're asking me in the realm of every

9 accusation of sexual abuse in the history of mankind, yes, I

10 believe there probably have been some false accusations.

11 Q. Okay. But if through an investigation or

12 videotape or something like that it was absolutely certain a

13 board member sexually physically harassed another member,

14 would you feel that's grounds for immediate expulsion?

15

16

17

A.

Q.

MS. GARCIA: Form.

Give me an example of what they would have done.

(BY MR. BEASLEY) They got in a fistfight and

18 punched somebody.

19 A. They got in a fistfight? So who started the

20 fight?

21

22

Q.

A.

It might make a difference to you?

There's a lot of details that might make a

23 difference.

24 Q. Okay. So on signing a contract, there could be a

25 lot of details related to whether or not that might be
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1 grounds for expulsion of itself? Somebody -- a board member 

2 signed a contract who was not an officer. There could be 

3 other factors on whether or not that's grounds for expulsion 

4 in your mind? 

5 MS. GARCIA: Form. 

6 A. I think I'm answering your question when I say 

7 with any personnel matter, it's hard to have hard black and 

8 whites and right or wrong, and so with every personnel 

9 matter that I've been involved in, usually there's a lot of 

10 shades of gray, right? You know, in my company, if you're 

11 caught stealing and that's affirmative, that's one reason, 

12 right? But even that, if you -- if you take a -- if you 

13 grab an old laptop out. that's not going to be used and you 

14 give it to a homeless mother and her child, would we fire 

15 that person? I don't know. Even that has some variability 

16 to it. 

17 Q. (BY MR. BEASLEY) Sure. Sure. 

18 A. So it all depends on the circumstances. I think 

19 we have to look at everything in that case, and I think in 

20 this case, it was over justified. 

21 Q. And so, on signing the contract for the hotel at 

22 the Las Colinas Four Seasons Hotel, that was a subject to my 

23 expulsion, you believe that happened in 2016? Is that what 

24 you 

25 A. I don't know when you signed the contracted, 
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1 grounds for expulsion of itself? Somebody -- a board member

2 signed a contract who was not an officer. There could be

3 other factors on whether or not that's grounds for expulsion

4 in your mind?

5

6 A.

MS. GARCIA: Form.

I think I'm answering your question when I say

7 with any personnel matter, it's hard to have hard black and

8 whites and right or wrong, and so with every personnel

9 matter that I've been involved in, usually there's a lot of

10 shades of gray, right? You know, in my company, if you're

11 caught stealing and that's affirmative, that's one reason,

12 right? But even that, if you -- if you take a -- if you

13 grab an old laptop out. that's not going to be used and you

14 give it to a homeless mother and her child, would we fire

15 that person? I don't know. Even that has some variability

16 to it.

17

18

Q.

A.

(BY MR. BEASLEY) Sure. Sure.

So it all depends on the circumstances. I think

19 we have to look at everything in that case, and I think in

20 this case, it was over justified.

21 Q. And so, on signing the contract for the hotel at

22 the Las Colinas Four Seasons Hotel, that was a subject to my

23 expulsion, you believe that happened in 2016? Is that what

24

25

you

A. I don't know when you signed the contracted,
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1 honestly. It was sometime 2015 or 2016, I think. 

2 Q. You made the motion, didn't you? 

3 A. Yeah. My motion didn't include the exact time 

4 the contract had been signed. 

5 Q. It includes the year. 

6 A. Okay. Well, if that's what I said, that's 

7 probably when it happened. 

8 Q. But that's not relevant to you whether or not it 

9 was in 2016 or 2015? 

10 A. Whether it happened December 22nd or January 

11 15th, no, that doesn't have a big impact on how I view that. 

12 Q. Okay. You mentioned the fact that the event was 

13 at the Four Seasons Hotel. Was that a surprise to you? 

14 A. I don't know if surprise is the right word. 

15 Again, I feel like if you look at other events that we do, 

16 we had an event for CIOs, which are the top of our food 

17 chain, and we didn't have it at an expensive hotel like 

18 that. So I felt like it -- I don't know if it was surprise. 

19 I felt like it was -- I felt like it was overkill, a waste 

20 of money for an organization of our type and size. 

21 Q. And you don't believe you had an opportunity to 

22 change that or voice that opinion? 

23 A. I don't know that -- I don't know if it was 

24 brought back to the board or not. If it was brought back to 

25 the board, I don't recall if a contract had already been 
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1 honestly. It was sometime 2015 or 2016, I think.

2 Q. You made the motion, didn't you?

3 A. Yeah. My motion didn't include the exact time

4 the contract had been signed.

5

6

Q.

A.

It includes the year.

Okay. Well, if that's what I said, that's

7 probably when it happened.

8 Q. But that's not relevant to you whether or not it

9 was in 2016 or 2015?

10 A. Whether it happened December 22nd or January

11 15th, no, that doesn't have a big impact on how I view that.

12 Q. Okay. You mentioned the fact that the event was

13 at the Four Seasons Hotel. Was that a surprise to you?

14 A. I don't know if surprise is the right word.

15 Again, I feel like if you look at other events that we do,

16 we had an event for CIOs, which are the top of our food

17 chain, and we didn't have it at an expensive hotel like

18 that. So I felt like it -- I don't know if it was surprise.

19 I felt like it was -- I felt like it was overkill, a waste

20 of money for an organization of our type and size.

21 Q. And you don't believe you had an opportunity to

22 change that or voice that opinion?

23 A. I don't know that -- I don't know if it was

24 brought back to the board or not. If it was brought back to

25 the board, I don't recall if a contract had already been
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1 signed. That would have certainly impacted my decision on 

2 how to react to that. So I can't really say. 

3 Q. So I believe I did sign the contract. I think 

4 that's a matter of fact, and the -- would it change your 

5 opinion about the location and the knowledge of whether or 

6 not -- I'm sorry strike that. 

7 Would it change your opinion on how appropriate 

8 or inappropriate the choice of the Four Seasons was if the 

9 board was appraised of that as far back of August and 

10 September of 2015? 

11 MS. GARCIA: Form. 

12 A. I think you mean apprised of that, not appraised 

13 of that; is that correct? 

14 Q. (BY MR. BEASLEY) Sure. 

15 A. Because they have different meanings. You know 

16 what appraised means and apprised means? 

17 Q. Not at this moment. 

18 A. Okay. So I think you mean you informed the 

19 board, right? You made the board aware. 

20 Q. 

21 A. 

22 Q. 

23 A. 

Yes. 

So that would be apprised. 

Okay. 

Would it surprise me to know if you let us know 

24 back in August? 

25 Q. Yes. 
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1 signed. That would have certainly impacted my decision on

2 how to react to that. So I can't really say.

3 Q. So I believe I did sign the contract. I think

4 that's a matter of fact, and the -- would it change your

5 opinion about the location and the knowledge of whether or

6 not -- I'm sorry strike that.

7 Would it change your opinion on how appropriate

8 or inappropriate the choice of the Four Seasons was if the

9 board was appraised of that as far back of August and

10 September of 2015?

11

12 A.

MS. GARCIA: Form.

I think you mean apprised of that, not appraised

13 of that; is that correct?

14

15

Q.

A.

(BY MR. BEASLEY) Sure.

Because they have different meanings. You know

16 what appraised means and apprised means?

17

18

Q.

A.

Not at this moment.

Okay. So I think you mean you informed the

19 board, right? You made the board aware.

20

21

22

23

Q.

A.

Q.

A.

Yes.

So that would be apprised.

Okay.

Would it surprise me to know if you let us know

24 back in August?

25 Q. Yes.
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1 A. I'm sorry. Can you rephrase the question one 

2 more time then? 

3 Q. You said depending on the circumstances of 

4 somebody signing a contract or committing some act of 

5 perhaps cause to seek expulsion, the factors of the 

6 situation can vary; is that correct? 

7 MS. GARCIA: Form. 

8 A. I think I said that personnel matters, you have 

9 to take every individual situation into account. They're 

10 rarely cookie cutter, boilerplate solutions for people. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 Q. 

(BY MR. BEASLEY) So if the board was appraised 

Apprised. 

-- apprised of the location 

I might be wrong. Who knows. 

·It's late, you know. So appraised, apprised of 

16 the location of the event in August of 2015, would that 

17 change your opinion of whether or not it was appropriate? 

18 A. Well, I'm only speaking from my opinion, right? 

19 And whether I think that's the best option or not, I may 

20 choose to object to that or not object to that based on all 

21 the context. 

22 Q. And the other members can vote and have their 

23 opinions, too, correct? 

24 A. Which other members? 

25 Q. Of the board. 
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1 A. I'm sorry. Can you rephrase the question one

2 more time then?

3 Q. You said depending on the circumstances of

4 somebody signing a contract or committing some act of

5 perhaps cause to seek expulsion, the factors of the

6 situation can vary; is that correct?

7

8 A.

MS. GARCIA: Form.

I think I said that personnel matters, you have

9 to take every individual situation into account. They're

10 rarely cookie cutter, boilerplate solutions for people.

11

12

13

14

15

Q.

A.

Q.

A.

Q.

(BY MR. BEASLEY) So if the board was appraised

Apprised.

-- apprised of the location

I might be wrong. Who knows.

'It's late, you know. So appraised, apprised of

16 the location of the event in August of 2015, would that

17 change your opinion of whether or not it was appropriate?

18 A. Well, I'm only speaking from my opinion, right?

19 And whether I think that's the best option or not, I may

20 choose to object to that or not object to that based on all

21 the context.

22 Q. And the other members can vote and have their

23 opinions, too, correct?

24

25

A.

Q.

Which other members?

Of the board.
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1 A. Can they vote? 

2 Q. Can they also have their opinion on whether or 

3 not a hotel selection was appropriate or not? 

4 A. I'm sure they have their opinion. I don't know 

5 what it is, but I'm sure they have an opinion. 

6 Q. And if this was an approved event by the board, 

7 you cannot justify your position that you still feel that 

8 it's inappropriate? 

9 MS. GARCIA: Form. 

10 A. I'm still -- I still have a right to my opinion, 

11 whether or not the board voted to approve it or not. 

12 Q. (BY MR. BEASLEY) Would that be true for me, too? 

13 If the board approved something, I still have a right to my 

14 opinion, whether or not the board approved something or not? 

15 A. What are you talking about specifically? 

16 Q. Let's just say philanthropy, the amount spent for 

17 philanthropy. If the board approved it, I can still have a 

18 different opinion of whether or not I think that's justice? 

19 A. Yes. Yes, you can. We can all have different 

20 opinions about that kind of stuff. 

21 Q. 

22 A. 

23 Q. 

Agree to disagree? 

Yes. 

Absolutely. There -- you keep bringing up the 

24 conflict that surrounds me and my interaction with members 

25 of the board. You brought that up several times, correct? 
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1

2

A.

Q.

Can they vote?

Can they also have their opinion on whether or

3 not a hotel selection was appropriate or not?

4 A. I'm sure they have their opinion. I don't know

5 what it is, but I'm sure they have an opinion.

6 Q. And if this was an approved event by the board,

7 you cannot justify your position that you still feel that

8 it's inappropriate?

9

10 A.

MS. GARCIA: Form.

I'm still -- I still have a right to my opinion,

11 whether or not the board voted to approve it or not.

12 Q. (BY MR. BEASLEY) Would that be true for me, too?

13 If the board approved something, I still have a right to my

14 opinion, whether or not the board approved something or not?

15

16

A.

Q.

What are you talking about specifically?

Let's just say philanthropy, the amount spent for

17 philanthropy. If the board approved it, I can still have a

18 different opinion of whether or not I think that's justice?

19 A. Yes. Yes, you can. We can all have different

20 opinions about that kind of stuff.

21

22

23

Q.

A.

Q.

Agree to disagree?

Yes.

Absolutely. There -- you keep bringing up the

24 conflict that surrounds me and my interaction with members

25 of the board. You brought that up several times, correct?
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1 A. Yes. 

2 Q. And would you say that is what led you to seek my 

3 expulsion, the conflict and not particularly signing a 

4 contract? 

5 A. I think all of those things were factors that 

6 were considered. There's not one -- any one thing that did 

7 it. It's a total picture, right? It's everything together. 

8 Q. But the conflict existed in 2013, you testified 

9 to, correct? 

10 A. I testified that I believe that's about the time 

11 that I was aware of it or that it started happening, that I 

12 became aware of it later. 

13 Q. And there was conflict in 2014, correct? 

14 A. I -- it started one of those two years that I'm 

15 aware of, yes. 

16 Q. And there was conflict in 2015? 

17 A. Correct. 

18 Q. And each of those years --

19 A . And 2 0 1 6 . 

20 Q. -- I was re-voted on to the board by the members, 

21 correct? 

22 A. 

23 Q. 

Each of those times? Each of those years? 

So to be on the board in 2014, I had to be 

24 reelected; isn't that correct? 

25 A. Well, yeah. Technically, yeah. You're kind of 
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1

2

A.

Q.

Yes.

And would you say that is what led you to seek my

3 expulsion, the conflict and not particularly signing a

4 contract?

5 A. I think all of those things were factors that

6 were considered. There's not one -- anyone thing that did

7 it. It's a total picture, right? It's everything together.

8 Q. But the conflict existed in 2013, you testified

9 to, correct?

10 A. I testified that I believe that's about the time

11 that I was aware of it or that it started happening, that I

12 became aware of it later.

13 Q. And there was conflict in 2014, correct?

14 A. I -- it started one of those two years that I'm

15 aware of, yes.

16 Q. And there was conflict in 2015?

17 A. Correct.

18 Q. And each of those years --

19 A . And 20 1 6 .

20 Q. -- I was re-voted on to the board by the members,

21 correct?

22

23

A.

Q.

Each of those times? Each of those years?

So to be on the board in 2014, I had to be

24 reelected; isn't that correct?

25 A. Well, yeah. Technically, yeah. You're kind of
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1 appointed to a two-year term, but it's still -- I think the 

2 whole slate is still voted on by the membership every year. 

3 The membership would not have been privy to that information 

4 about your conflict with other boards members, and so they 

5 wouldn't have been able to factor that into their decision. 

6 Q. But the board members would have known that, 

7 correct? 

8 A. Some of the board members would have. Not all 

9 the boards members. 

10 Q. And so, nonetheless, to be voted on by the 

11 membership, a board member must be put on the slate by the 

12 prior year's board? 

13 A. The nominating committee, and I felt like the 

14 nominating committee was incredibly gracious with you to 

15 overlook that each time they nominated you, and, you know, 

16 at some point, all these things factored into this being the 

17 right decision for us. 

18 Q. So I was overlooked in my renewal from 2013 to 

19 2014? You feel I was overlooked? 

20 A. 

21 Q. 

22 A. 

Did I say overlooked? Did I use that word? 

You did. 

I felt like the leadership was patient in the 

23 fact that they allowed you to remain on the board despite 

24 the fact that you had caused them personally so much time in 

25 dealing terms of with us. 
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1 appointed to a two-year term, but it's still -- I think the

2 whole slate is still voted on by the membership every year.

3 The membership would not have been privy to that information

4 about your conflict with other boards members, and so they

5 wouldn't have been able to factor that into their decision.

6 Q. But the board members would have known that,

7 correct?

8 A. Some of the board members would have. Not all

9 the boards members.

10 Q. And so, nonetheless, to be voted on by the

11 membership, a board member must be put on the slate by the

12 prior year's board?

13 A. The nominating committee, and I felt like the

14 nominating committee was incredibly gracious with you to

15 overlook that each time they nominated you, and, you know,

16 at some point, all these things factored into this being the

17 right decision for us.

18 Q. SO I was overlooked in my renewal from 2013 to

19 2014? You feel I was overlooked?

20

21

22

A.

Q.

A.

Did I say overlooked? Did I use that word?

You did.

I felt like the leadership was patient in the

23 fact that they allowed you to remain on the board despite

24 the fact that you had caused them personally so much time in

25 dealing terms of with us.
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That was also from 2013 to 2014, but also 2014 to 

I think that statement would apply. 

It would also be from 2015 to 2016? 

Again, I don't know exactly when it was. I don't 

6 know if it was two times or three times, but it was 

7 somewhere around there. 

8 Q. And we have an annual renewal, annual membership 

9 recertification that is a separate process to remain a 

10 member? 

11 A. Correct. 

12 Q. And the board approves that, too? 

13 A. Correct. 

14 Q. And so, I would have been recertified for 

15 membership, you already testified to, March of 2016? 

16 A. I believe so. I think. I don't exactly remember 

17 seeing your specific name on there, but I have every reason 

18 to believe that it was. 

19 Q. And that would have been true the prior year, in 

20 2015? 

21 A. I don't know when we started the slate. I think 

22 it was 2015. I don't think we had a slate in 2014, but you 

23 probably would remember better than I would on that one. 

24 Q. I said 2015. 

25 A. Right. Yes. In 2015, I do believe we had a 
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That was also from 2013 to 2014, but also 2014 to

2 2015?

3

4

5

A.

Q.

A.

I think that statement would apply.

It would also be from 2015 to 2016?

Again, I don't know exactly when it was. I don't

6 know if it was two times or three times, but it was

7 somewhere around there.

8 Q. And we have an annual renewal, annual membership

9 recertification that is a separate process to remain a

10 member?

11

12

13

14

A.

Q.

A.

Q.

Correct.

And the board approves that, too?

Correct.

And so, I would have been recertified for

15 membership, you already testified to, March of 2016?

16 A. I believe so. I think. I don't exactly remember

17 seeing your specific name on there, but I have every reason

18 to believe that it was.

19 Q. And that would have been true the prior year, in

20 2015?

21 A. I don't know when we started the slate. I think

22 it was 2015. I don't think we had a slate in 2014, but you

23 probably would remember better than I would on that one.

24

25

Q.

A.

I said 2015.

Right. Yes. In 2015, I do believe we had a
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1 slate. 

2 Q. So I would have been recertified in March 2015 

3 and also sometime early 2016? 

4 A. Yeah. I don't know the official date, but 

5 sometime in the first three or four months of that year. 

6 Q. Okay. 

7 A. I think the slate -- hold on. Never mind. 

8 Q. Do you know why Randy Neal or Kevin Dunn did not 

9 attend the April 19th board meeting? 

10 A. They may have notified us of why. I don't 

11 remember the specific case. 

12 Q. 

13 process? 

14 A. 

15 Q. 

16 A. 

Could it be because they didn't agree with the 

I highly doubt that. 

Why do you doubt that? 

Because in all of our conversations with the 

17 board and our attorneys, I've not heard one person mention 

18 one time that they thought you were being treated unfairly 

19 or that we shouldn't do this or that we're rushing or not 

20 giving you enough time. I never once heard that from 

21 anybody, so my assumption is that everybody on the board, 

22 and that's supported by the vote that we have, wanted you 

23 off the board. 

24 

25 

Q. 

A. 

And do you know what rubber stamping means? 

I've already answered that question. 
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1 slate.

2 Q. So I would have been recertified in March 2015

3 and also sometime early 2016?

4 A. Yeah. I don't know the official date, but

5 sometime in the first three or four months of that year.

6

7

8

Q.

A.

Q.

Okay.

I think the slate -- hold on. Never mind.

Do you know why Randy Neal or Kevin Dunn did not

9 attend the April 19th board meeting?

10 A. They may have notified us of why. I don't

11 remember the specific case.

12 Q. Could it be because they didn't agree with the

13 process?

14

15

16

A.

Q.

A.

I highly doubt that.

Why do you doubt that?

Because in all of our conversations with the

17 board and our attorneys, I've not heard one person mention

18 one time that they thought you were being treated unfairly

19 or that we shouldn't do this or that we're rushing or not

20 giving you enough time. I never once heard that from

21 anybody, so my assumption is that everybody on the board,

22 and that's supported by the vote that we have, wanted you

23 off the board.

24

25

Q.

A.

And do you know what rubber stamping means?

I've already answered that question.
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Okay. You indicated you do not invite people who 

2 have sued you to social events, correct? 

3 A. I've only been sued by you, and in this case, I 

4 would not feel comfortable inviting you to a social event, 

5 so I guess that's true. 

6 MR. BEASLEY: Let me mark this as -- what 

7 number are we on? 

8 THE REPORTER: 18. 

9 MR. BEASLEY: 18? 

10 (Exhibit No. 18 marked.) 

11 Q. (BY MR. BEASLEY) Do you know Lauren Brown? 

12 A. From C10? 

13 Q. Yes. 

14 A. I did not give them authorization to send this 

15 out. I did not send this out, so if you're trying to 

16 indicate that this carne from me, then that is a complete 

17 misrepresent. 

18 Q. I asked -- the question was, do you know Lauren 

19 Brown? 

20 A. I know who Lauren Brown is. 

21 Q. So did you host a private IT executive dinner? 

22 A. Absolutely not. 

23 Q. You did not? 

24 A. No. They sent this out without my knowledge or 

25 approval. I talked to them about that. There are some 
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Okay. You indicated you do not invite people who

2 have sued you to social events, correct?

3 A. I've only been sued by you, and in this case, I

4 would not feel comfortable inviting you to a social event,

5 so I guess that's true.

6 MR. BEASLEY: Let me mark this as -- what

7 number are we on?

8

9

10

11

12

13

14

Q.

A.

Q.

A.

THE REPORTER: 18.

MR. BEASLEY: 18?

(Exhibit No. 18 marked.)

(BY MR. BEASLEY) Do you know Lauren Brown?

From C10?

Yes.

I did not give them authorization to send this

15 out. I did not send this out, so if you're trying to

16 indicate that this carne from me, then that is a complete

17 misrepresent.

18 Q. I asked -- the question was, do you know Lauren

19 Brown?

20

21

22

23

24

A.

Q.

A.

Q.

A.

I know who Lauren Brown is.

So did you host a private IT executive dinner?

Absolutely not.

You did not?

No. They sent this out without my knowledge or

25 approval. I talked to them about that. There are some

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d-1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 275 

1 extenuating circumstances related to that. One of their 

2 officers had a brain surgery and he misremembered a 

3 conversation that we had earlier in the year, and so he told 

4 Lauren that he had gained by acceptance or approval to send 

5 this out, when he, in fact, did not. So I never authorized 

6 this. I never saw any kind of list that they were sending 

7 it out to. So I did not invite you to a social event. 

8 Q. You have no idea how they got my name? 

9 

10 

A. 

Q. 

No. I have no idea how they got their emails. 

Do you know whether or not any other board 

11 members attended that event? 

12 A. I did not go. Again, I was not consulted. I had 

13 a conflict. I didn't go, and so, no, I don't know if other 

14 board members attended or not. 

15 Q. You knew of the event? 

16 A. I found out about the event when someone, I 

17 believe it was Kevin Christ, e-mailed this to me and said, 

18 hey, I didn't know you were hosting on an event. I said, 

19 neither did I. 

20 Q. And this was before the event? 

21 A. This was the week of the event or the week before 

22 the event. Somewhere around that time. I hate to hurt your 

23 feelings, but I didn't invite you, Peter. 

24 Q. Just to let you know -- well, I'll leave it off 

25 the record. Let's see here. Technology Ball, are you 
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1 extenuating circumstances related to that. One of their

2 officers had a brain surgery and he misremembered a

3 conversation that we had earlier in the year, and so he told

4 Lauren that he had gained by acceptance or approval to send

5 this out, when he, in fact, did not. So I never authorized

6 this. I never saw any kind of list that they were sending

7 it out to. So I did not invite you to a social event.

8 Q. You have no idea how they got my name?

9

10

A.

Q.

No. I have no idea how they got their emails.

Do you know whether or not any other board

11 members attended that event?

12 A. I did not go. Again, I was not consulted. I had

13 a conflict. I didn't go, and so, no, I don't know if other

14 board members attended or not.

15

16

Q.

A.

You knew of the event?

I found out about the event when someone, I

17 believe it was Kevin Christ, e-mailed this to me and said,

18 hey, I didn't know you were hosting on an event. I said,

19 nei ther did I.

20

21

Q.

A.

And this was before the event?

This was the week of the event or the week before

22 the event. Somewhere around that time. I hate to hurt your

23 feelings, but I didn't invite you, Peter.

24 Q. Just to let you know -- well, I'll leave it off

25 the record. Let's see here. Technology Ball, are you

WENDY WARD ROBERTS & ASSOCIATES, INC.
TOLL FREE 866.487.3376

851c561d-1832-4a67-8324-abc8c175b903



NELLSON BURNS, JULY 29, 2016 

Page 276 

1 familiar with that organization? 

2 A. Yeah. I think you're referring to the 

3 organization that Karen with a lot of vowels in her last 

4 name is a part of, starts with a K. 

5 Q. I don't know her. What do you know about the 

6 Technology Ball organization? 

7 A. It's an event that came to Dallas a number of 

8 years ago. It is managed by -- used to be managed by 

9 Amatrix. It was called the Digital Ball at that point. 

10 They decided not to do it again, I think, two years ago, and 

11 Karen was the organizer for that, and she decided to do it 

12 on her own, and so she's done the last two of these events. 

13 I say on her own, with her own -- she selected another 

14 not-for-profit and is part of a, like a not-for-profit 

15 consortium in terms of supplying the accounting and advisory 

16 services in some legal organizations, and she's been able to 

17 leverage that to produce the event on her own. And they 

18 raise money to go to MentorNet, which is kind of a virtual 

19 IT-based mentor program. 

20 Does DFW SIM support that organization in any Q. 

21 way? 

22 A. Does what? 

23 Q. Does DFW SIM support that organization in any 

24 way? 

25 A. Not officially. 
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1 familiar with that organization?

2 A. Yeah. I think you're referring to the

3 organization that Karen with a lot of vowels in her last

4 name is a part of, starts with a K.

5 Q. I don't know her. What do you know about the

6 Technology Ball organization?

7 A. It's an event that came to Dallas a number of

21

22

23

24

25

Q.

way?

A.

Q.

way?

A.

Does what?

Does DFW 8IM support that organization in any

Not officially.
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3 Q. Well, you said not officially. What did you mean 

4 by that? 

5 A. We have no formal arrangement or agreement with 

6 them. It's not something we would talk about or make 

7 decisions on in our boardrooms. There are individuals that 

8 are on the board that are also part of that organization in 

9 terms of the CIO executive hosts, but it's a -- more of a 

10 situation of an overlap ot people than it is that SIM has 

11 anything to do formally with that group. 

12 Q. Are you a member of that organization? 

13 A. I am a CIO host for that ball ever since it came. 

14 I've not been able to attend the last year or two, but I've 

15 been -- I've helped them raise money for their causes for 

16 the last four years. 

17 MR. BEASLEY: Pass the witness. 

18 MS. GARCIA: Okay. I only have three 

19 questions, brief redirect. 

20 EXAMINATION 

21 BY MS. GARCIA: 

22 Q. Mr. Burns, earlier today, we spent some time 

23 talking about the bylaws of SIM DFW. Do you recall that 

24 line of testimony? 

25 A. I do. I think I might have been a little 
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1

2

3

Q.

A.

Q.

What -- how is it done unofficially?

I don't know what you mean by that.

Well, you said not officially. What did you mean

4 by that?

5 A. We have no formal arrangement or agreement with

6 them. It's not something we would talk about or make

7 decisions on in our boardrooms. There are individuals that

8 are on the board that are also part of that organization in

9 terms of the CIO executive hosts, but it's a -- more of a

10 situation of an overlap ot people than it is that SIM has

11 anything to do formally with that group.

12

13

Q.

A.

Are you a member of that organization?

I am a CIO host for that ball ever since it came.

14 I've not been able to attend the last year or two, but I've

15 been -- I've helped them raise money for their causes for

16 the last four years.

17

18

MR. BEASLEY: Pass the witness.

MS. GARCIA: Okay. I only have three

19 questions, brief redirect.

20 EXAMINATION

21 BY MS. GARCIA:

22 Q. Mr. Burns, earlier today, we spent some time

23 talking about the bylaws of SIM DFW. Do you recall that

24 line of testimony?

25 A. I do. I think I might have been a little
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1 confused about one of the questions, but, yes, I remember. 

2 Q. Okay. Well, I may have been a little confused as 

3 well, but my understanding of that line of questioning was 

4 to seek your input and your opinion on whether or not you, 

5 as a member of the board at SIM DFW, felt it was okay to 

6 violate the bylaws. Is that what you recall as well? 

7 MR. BEASLEY: Object to form. 

8 A. What I recollect about the question was that it 

9 was -- the reason I answered the way I did was I thought he 

10 was saying, in all the world of possibilities, is it 

11 possible that someone on the board could not follow these 

12 bylaws, and the answer to that question is yes. To add more 

13 

14 

specifics, I can't think o~ hardly any situations that I 

would want to knowingly violate the bylaws or be okay with 

15 another board member violating those bylaws. I -- anyway, I 

16 felt as a general question, I may have just been thrown off 

17 by that. 

18 Q. (BY MS. GARCIA) That's fair. Let me ask a more 

19 specific question. In your experience as a long-term board 

20 member of SIM DFW, have you ever known the board to violate 

21 the bylaws? 

22 A. Not intentionally, no. 

23 Q. And specifically with regard to the April 19th 

24 meeting that was held to consider Mr. Beasley's membership, 

25 do you believe that the board violated the bylaws in any 
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1 confused about one of the questions, but, yes, I remember.

2 Q. Okay. Well, I may have been a little confused as

3 well, but my understanding of that line of questioning was

4 to seek your input and your opinion on whether or not you,

5 as a member of the board at SIM DFW, felt it was okay to

6 violate the bylaws. Is that what you recall as well?

7

8 A.

MR. BEASLEY: Object to form.

What I recollect about the question was that it

9 was -- the reason I answered the way I did was I thought he

10 was saying, in all the world of possibilities, is it

11 possible that someone on the board could not follow these

12 bylaws, and the answer to that question is yes. To add more

13

14

specifics, I can't think o~ hardly any situations that I

would want to knowingly violate the bylaws or be okay with

15 another board member violating those bylaws. I -- anyway, I

16 felt as a general question, I may have just been thrown off

17 by that.

18 Q. (BY MS. GARCIA) That's fair. Let me ask a more

19 specific question. In your experience as a long-term board

20 member of SIM DFW, have you ever known the board to violate

21 the bylaws?

22

23

A.

Q.

Not intentionally, no.

And specifically with regard to the April 19th

24 meeting that was held to consider Mr. Beasley's membership,

25 do you believe that the board violated the bylaws in any
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1 way? 

2 A. No. 

3 MS. GARCIA: Pass the witness. 

4 FURTHER EXAMINATION 

5 BY MR. BEASLEY: 

6 Q. So you misunderstood my question on whether or 

7 not a board member could possibly violate a bylaw, and 

8 you're saying, sure, they can possibly violate them? 

9 A. Yes. It is theoretically possible. I wouldn't 

10 personally, I wouldn't want to knowingly, intentionally 

11 violate any of them. 

12 Q. 

13 A. 

14 Q. 

None of them? 

Knowingly, intentionally, that's correct, yes. 

Okay. And the requirement to convene a 

15 nominating committee by the bylaws to produce a slate of 

16 prospective candidates for the board for the following year, 

17 that's a requirement? 

18 MS. GARCIA: Form. 

19 A. I -- can we pull the bylaws out and show what 

20 you're specifically talking about? 

21 

22 

23 

24 

25 

Q. 

A. 

A. 

(BY MR. BEASLEY) Sure. 

That might help. 

Okay. 

MS. GARCIA: What page is it again? 

MR. BEASLEY: It is 7, Page 14. 
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1 way?

2

3

A. No.

MS. GARCIA: Pass the witness.

4 FURTHER EXAMINATION

5 BY MR. BEASLEY:

6 Q. So you misunderstood my question on whether or

7 not a board member could possibly violate a bylaw, and

8 you're saying, sure, they can possibly violate them?

9 A. Yes. It is theoretically possible. I wouldn't

10 personally, I wouldn't want to knowingly, intentionally

11 violate any of them.

12

13

14

Q.

A.

Q.

None of them?

Knowingly, intentionally, that's correct, yes.

Okay. And the requirement to convene a

15 nominating committee by the bylaws to produce a slate of

16 prospective candidates for the board for the following year,

17 that's a requirement?

18

19 A.

MS. GARCIA: Form.

I -- can we pull the bylaws out and show what

20 you're specifically talking about?

21

22

23

24

25

Q.

A.

A.

(BY MR. BEASLEY) Sure.

That might help.

MS. GARCIA: What page is it again?

MR. BEASLEY: It is 7, Page 14.

Okay.
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(BY MR. BEASLEY) So Section 2, do you understand 

2 that is a requirement for the chapter to nominate, to create 

3 nominating committee? 

4 MS. GARCIA: Objection, form. 

5 A. Is it a requirement? It's something that we do 

6 every year. 

7 Q. (BY MR. BEASLEY) So you feel that Section 2 was 

8 followed in 2015? 

9 A. You know, Peter, I'm not going to say I know for 

10 sure because I don't know exactly on the number of days. 

11 I'm guessing you have some sort of estimation in your mind, 

12 but to my knowledge, did we follow the intent of this, the 

13 general spirit of this, yes. I don't know about exact 

14 number of days, but we successfully came up with a 

15 nominating slate that was presented to the membership and 

16 voted on and we moved on down the road. 

17 Q. Isn't it true 2015, November of 2015, the slate 

18 of candidates for the board was given to the current board 

19 in November? 

20 A. I don't recall specifically. I would also say 

21 that doesn't seem to strike me as anything out of ordinary 

22 with respect to past years either. 

23 Q. So it was not uncommon that the slate of board 

24 members was produced in November for the then current board 

25 to pass judgment on it and then for the members to vote on 
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(BY MR. BEASLEY) So Section 2, do you understand

2 that is a requirement for the chapter to nominate, to create

3 nominating committee?

4

5 A.

MS. GARCIA: Objection, form.

Is it a requirement? It's something that we do

6 every year.

7 Q. (BY MR. BEASLEY) So you feel that Section 2 was

8 followed in 2015?

9 A. You know, Peter, I'm not going to say I know for

10 sure because I don't know exactly on the number of days.

11 I'm guessing you have some sort of estimation in your mind,

12 but to my knowledge, did we follow the intent of this, the

13 general spirit of this, yes. I don't know about exact

14 number of days, but we successfully came up with a

15 nominating slate that was presented to the membership and

16 voted on and we moved on down the road.

17 Q. Isn't it true 2015, November of 2015, the slate

18 of candidates for the board was given to the current board

19 in November?

20 A. I don't recall specifically. I would also say

21 that doesn't seem to strike me as anything out of ordinary

22 with respect to past years either.

23 Q. So it was not uncommon that the slate of board

24 members was produced in November for the then current board

25 to pass judgment on it and then for the members to vote on
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1 it also in November? 

2 MS. GARCIA: Objection, form. 

3 A. That sounded like two questions. Can you break 

4 it down? 

5 Q. (BY MR. BEASLEY) I will. So you said if, in 

6 fact, the slate for nominees in 2015 was produced in 

7 November, that would not be uncommon based on past years; is 

8 that correct? 

9 A. To my -- honestly, I don't recall with 100 

10 percent accuracy. My recollection is that the process we 

11 followed in 2015 was similar -- was materially similar to 

12 the process we followed in 2014 and 2013 and 2012 and 2011. 

13 I will say that we're all volunteers and we're all doing 

14 this as a, you know, free-of-charge kind of thing, and if we 

15 get 59 days versus 60 days, or if it happens in November 

16 verses October, that's really okay from the health --

17 standpoint of the health of our organization. I think if it 

18 happens in November instead of October, I don't think it has 

19 a material impact on the quality of our services or 

20 membership or anything else. 

21 Q. Does it matter if the members vote on it or not 

22 to you? 

23 MS. GARCIA: Form. 

24 A. Does it matter if the members vote on it or not? 

25 Q. (BY MR. BEASLEY) Yes. 
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1 it also in November?

2

3 A.

MS. GARCIA: Objection, form.

That sounded like two questions. Can you break

4 it down?

5 Q. (BY MR. BEASLEY) I will. So you said if, in

6 fact, the slate for nominees in 2015 was produced in

7 November, that would not be uncommon based on past years; is

8 that correct?

9 A. To my -- honestly, I don't recall with 100

10 percent accuracy. My recollection is that the process we

11 followed in 2015 was similar -- was materially similar to

12 the process we followed in 2014 and 2013 and 2012 and 2011.

13 I will say that werre all volunteers and we're all doing

14 this as a, you know, free-of-charge kind of thing, and if we

15 get 59 days versus 60 days, or if it happens in November

16 verses October, that's really okay from the health --

17 standpoint of the health of our organization. I think if it

18 happens in November instead of October, I don't think it has

19 a material impact on the quality of our services or

20 membership or anything else.

21 Q. Does it matter if the members vote on it or not

22 to you?

23 MS. GARCIA: Form.

24

25

A.

Q.

Does it matter if the members vote on it or not?

(BY MR. BEASLEY) Yes.
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1 A. Vote on what? 

2 Q. Vote on the selection of board members for the 

3 subsequent years, does it matter if the board members 

4 actually vote -- I'm sorry -- the members, general members 

5 vote? 

6 

7 

A. 

Q. 

I believe that is called for in the bylaws. 

Yeah, but does it matter to you? Does it affect 

8 the services if --

9 A. Absolutely. 

10 Q. Okay. But it doesn't matter if the board had 60 

11 days' notice of who the subsequent board members were going 

12 to be? 

13 MS. GARCIA: Form. 

14 A. It doesn't matter -- I'm sorry. Say that one 

15 more time. 

16 Q. (BY MR. BEASLEY) Doesn't strike you as being out 

17 of order if the slate of new board members is produced in 

18 November and voted on by the general members in November, 

19 correct? 

20 MS. GARCIA: Form. 

21 A. Does it strike me as out of order? Not really, 

22 no. 

23 Q. (BY MR. BEASLEY) Okay. Does it strike you as out 

24 of order if there is no actual vote by the members? 

25 A. To my recollection, the members have always voted 
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1

2

A.

Q.

Vote on what?

Vote on the selection of board members for the

3 subsequent years, does it matter if the board members

4 actually vote -- I'm sorry -- the members, general members

5 vote?

6

7

A.

Q.

I believe that is called for in the bylaws.

Yeah, but does it matter to you? Does it affect

8 the services if --

9

10

A.

Q.

Absolutely.

Okay. But it doesn't matter if the board had 60

11 days' notice of who the subsequent board members were going

12 to be?

13

14 A.

MS. GARCIA: Form.

It doesn't matter -- I'm sorry. Say that one

15 more time.

16 Q. (BY MR. BEASLEY) Doesn't strike you as being out

17 of order if the slate of new board members is produced in

18 November and voted on by the general members in November,

19 correct?

20

21

22 no.

23

A.

Q.

MS. GARCIA: Form.

Does it strike me as out of order? Not really,

(BY MR. BEASLEY) Okay. Does it strike you as out

24 of order if there is no actual vote by the members?

25 A. To my recollection, the members have always voted
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1 on the officer slate and the board of director slate. 

2 Q. And the directors have voted on the subsequent 

3 year's directors, too? 

4 MS. GARCIA: Form. 

5 A. I'm not sure I understand your question. 

6 Q. (BY MR. BEASLEY) So this process describes a 

7 slate being produced in October, that is approved by the 

8 board in October, to then be presented to the members in 

9 November for a vote. 

10 MS. GARCIA: Form. 

11 A. Is there a question? 

12 Q. (BY MR. BEASLEY) So you don't see that there's 

13 any problem with not providing the 60 days' notice of the 

14 slate? 

15 MS. GARCIA: Form. 

16 A. I don't see a problem? You know, honestly, you 

17 know, I was not aware that it was 60 days, and I don't think 

18 that that's -- I don't think that's a problem, no. I really 

19 don't think that's a problem. 

20 Q. (BY MR. BEASLEY) Okay. So some of the bylaws you 

21 can follow, and some you don't have to follow? 

22 MS. GARCIA: Objection, form. 

23 A. No. I didn't say that. 

24 Q. (BY MR. BEASLEY) But that one, you don't believe 

25 it needs to be followed? 
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1 on the officer slate and the board of director slate.

2 Q. And the directors have voted on the subsequent

3 year's directors, too?

4

5

6

A.

Q.

MS. GARCIA: Form.

I'm not sure I understand your question.

(BY MR. BEASLEY) So this process describes a

7 slate being produced in October, that is approved by the

8 board in October, to then be presented to the members in

9 November for a vote.

10

11

12

A.

Q.

MS. GARCIA: Form.

Is there a question?

(BY MR. BEASLEY) So you don't see that there's

13 any problem with not providing the 60 days' notice of the

14 slate?

15

16 A.

MS. GARCIA: Form.

I don't see a problem? You know, honestly, you

17 know, I was not aware that it was 60 days, and I don't think

18 that that's -- I don't think that's a problem, no. I really

19 don't think that's a problem.

20 Q. (BY MR. BEASLEY) Okay. So some of the bylaws you

21

22

23

24

25

can follow, and some you don't have to follow?

MS. GARCIA: Objection, form.

A. No. I didn't say that.

Q. (BY MR. BEASLEY) But that one, you don't believe

it needs to be followed?
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1 MS. GARCIA: Form. 

2 A. I didn't say that either. 

3 Q. (BY MR. BEASLEY) You don't see a problem if it's 

4 not 60 days? 

5 A. I think in the past, it hasn't been. I don't 

6 know that it's ever been a full 60 days in the seven years 

7 or so that I've been a member. 

8 Q. But it may not have even been October in some 

9 cases? 

10 A. Correct. I believe that that's correct. 

11 Q. And, in fact, the bylaws have said for many years 

12 that there would be an annual recertification process for 

13 members, and that hadn't been followed until I took the 

14 effort to institute that. 

15 A. That's not a question. 

16 Q. Correct? 

17 MS. GARCIA: Form. 

18 A. Can you ask me a question? 

19 Q. (BY MR. BEASLEY) I did ask a question, but isn't 

20 it true that the bylaws also had a section requiring an 

21 annual recertification of members? 

22 

23 

24 21. 

25 

A. 

Q. 

A. 

I really do not know the answer to that question. 

Okay. We'll look for that, too. The last page, 

You're referring to prior sets of bylaws; is that 
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1

2

3

A.

Q.

MS. GARCIA: Form.

I didn't say that either.

(BY MR. BEASLEY) You don't see a problem if it's

4 not 60 days?

5 A. I think in the past, it hasn't been. I don't

6 know that it's ever been a full 60 days in the seven years

7 or so that I've been a member.

8 Q. But it may not have even been October in some

9 cases?

10

11

A.

Q.

Correct. I believe that that's correct.

And, in fact, the bylaws have said for many years

12 that there would be an annual recertification process for

13 members, and that hadn't been followed until I took the

14 effort to institute that.

15

16

17

18

19

A.

Q.

A.

Q.

That's not a question.

Correct?

MS. GARCIA: Form.

Can you ask me a question?

(BY MR. BEASLEY) I did ask a question, but isn't

20 it true that the bylaws also had a section requiring an

21 annual recertification of members?

22

23

24 21.

25

A.

Q.

A.

I really do not know the answer to that question.

Okay. We'll look for that, too. The last page,

You're referring to prior sets of bylaws; is that
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1 correct? 

2 Q. I am. 

3 A. But this is a current set. 

4 Q. It is. 

5 A. So how am I going to answer your question about 

6 prior sets? 

7 

8 

9 

Q. 

A. 

Q. 

Based on your recollection. 

I don't have any recollection of prior sets. 

You don't know whether or not there was a 

10 requirement to do the annual recertification before? 

11 A. I do not recall. No, I absolutely do not. 

12 MR. BOULDIN: Can we take a break? I need 

13 to make a quick phone call, or can you guys continue? 

14 MS. GARCIA: You can leave. 

15 MR. BOULDIN: I'll be right back. 

16 THE WITNESS: We're almost out of time 

17 anyway. 

18 (Mr. Bouldin exits.) 

19 Q. (BY MR. BEASLEY) And the quorum requirements on 

20 Page 12 for an executive committee meeting, you don't feel 

21 those applied for the April 19th meeting; is that correct? 

22 MS. GARCIA: Objection, form. 

23 A. I did not -- I did not say that. What I said, 

24 and I'll repeat it, is that an expulsion meeting has a 

25 higher standard, and so, therefore, when you have a higher 
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1 correct?

2

3

4

5

Q.

A.

Q.

A.

I am.

But this is a current set.

It is.

So how am I going to answer your question about

6 prior sets?

7

8

9

Q.

A.

Q.

Based on your recollection.

I don't have any recollection of prior sets.

You don't know whether or not there was a

10 requirement to do the annual recertification before?

11

12

A. I do not recall. No, I absolutely do not.

MR. BOULDIN: Can we take a break? I need

13

14

15

16

17

to make a quick phone call, or can you guys continue?

MS. GARCIA: You can leave.

MR. BOULDIN: I'll be right back.

THE WITNESS: We're almost out of time

anyway.

18

19 Q.

(Mr. Bouldin exits.)

(BY MR. BEASLEY) And the quorum requirements on

20 Page 12 for an executive committee meeting, you don't feel

21 those applied for the April 19th meeting; is that correct?

22

23 A.

MS. GARCIA: Objection, form.

I did not -- I did not say that. What I said,

24 and I'll repeat it, is that an expulsion meeting has a

25 higher standard, and so, therefore, when you have a higher
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standard and a lower standard, you got to meet that higher 

standard to do that. So the quorum, first of all, it's 

3 automatically satisfied by the fact we have a higher 

4 standard, so, yes, we did, but it's also irrelevant. 

5 Q. (BY MR. BEASLEY) So there's 21 members of the 

6 board, correct? 

7 MS. GARCIA: Form. 

8 A. I don't recall. We went through the numbers 

9 earlier. I thought we counted 19 or 20. 

10 Q. (BY MR. BEASLEY) We can pull the exhibit back 

11 out. 

12 A. Whatever the answer was before, that's fine. 

13 Q. We'll get it back out if you don't remember. I 

14 believe it's Exhibit No. 3. Did you find it? Anybody find 

15 it yet? 

16 MS. GARCIA: I have it, but you need to give 

17 him the original copy. 

18 Q. (BY MR. BEASLEY) Yeah, it's 3. So can you count 

19 the number of board members? 

20 MS. GARCIA: Again renew my objection that 

21 this is not a SIM DFW document. It's created by the 

22 plaintiff. 

23 (Mr. Bouldin re-joins deposition.) 

24 A. If this document is correct, then we have 22 

25 board members at the current time. 
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standard and a lower standard, you got to meet that higher

standard to do that. So the quorum, first of all, it's

3 automatically satisfied by the fact we have a higher

4 standard, so, yes, we did, but it's also irrelevant.

5 Q. (BY MR. BEASLEY) So there's 21 members of the

6 board, correct?

7 MS. GARCIA: Form.

8 A. I don't recall. We went through the numbers

9 earlier. I thought we counted 19 or 20.

10 Q. (BY MR. BEASLEY) We can pull the exhibit back

11 out.

12

13

A.

Q.

Whatever the answer was before, that's fine.

We'll get it back out if you don't remember. I

14 believe it's Exhibit No.3. Did you find it? Anybody find

15 it yet?

16 MS. GARCIA: I have it, but you need to give

17 him the original copy.

18 Q. (BY MR. BEASLEY) Yeah, it's 3. So can you count

19 the number of board members?

20 MS. GARCIA: Again renew my objection that

21 this is not a SIM DFW document. It's created by the

22 plaintiff.

23 (Mr. Bouldin re-joins deposition.)

24 A. If this document is correct, then we have 22

25 board members at the current time.
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(BY MR. BEASLEY) At the current time. On August 

April 18th, was it 21 or 22? 

A. 

it's 21. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

If this document is correct, as of April 18th, 

I count 21 names on here. 

So a majority of 21 is how much? 

A majority of 21? 

Yes. 

In this case, it would be 11. 

Okay. 

But I don't know that that's relevant because 

you're also -- now you're confusing voting and nonvoting 

members, which you pointed out earlier, there's a 

difference, right? 

Q. Is there a difference? 

A. I believe we covered that, yes. 

Q. Well, you said that has not been followed in 

17 practice. 

18 A. That's not what I said. I said we listen to 

19 their input. We value their input. 

20 Q. And are they allowed to vote? 

21 A. There's never been a scenario under which their 

22 vote would have changed the outcome of anything. 

23 Q. And it's still your contention that there were 

24 enough people present at the meeting? 

25 A. Absolutely, but let me just look at the document 
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(BY MR. BEASLEY) At the current time. On August

Okay.

But I don't know that that's relevant because

In this case, it would be 11.

So a majority of 21 is how much?

A majority of 21?

Yes.

April 18th, was it 21 or 22?

If this document is correct, as of April 18th,

I count 21 names on here.

A.

it's 21.

Q.

A.

Q.

A.

Q.

A.

3

5

7

2

8

6

4

9

10

11

12

13

you're also -- now you're confusing voting and nonvoting

members, which you pointed out earlier, there's a

difference, right?

14 Q. Is there a difference?

15

16

A.

Q.

I believe we covered that, yes.

Well, you said that has not been followed in

17 practice.

18 A. That's not what I said. I said we listen to

19 their input. We value their input.

20

21

Q.

A.

And are they allowed to vote?

There's never been a scenario under which their

22 vote would have changed the outcome of anything.

23 Q. And it's still your contention that there were

24 enough people present at the meeting?

25 A. Absolutely, but let me just look at the document
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1 and the minutes. That's eight. So let me count, 18. So 18 

2 is definitely more than --

3 Q. That's 18 votes. 

4 A. -- half. 

5 Q. I'm asking how many were present on the first 

6 page? 

7 A. All the people on this list were present, either 

8 telephonically or in person. We discussed that before as 

9 well. 

10 Q. And you believe telephonic presence is the same 

11 as in-person presence? 

12 MS. GARCIA: Form. 

13 A. I believe it's not relevant to this matter. The 

14 bylaws, by not indicating that we cannot have a meeting on 

15 the telephone, explicitly -- well, allows us to have a 

16 meeting on the telephone. So you're talking about 

17 semantics, but we had the right number -- we had more than 

18 enough people there, and we had more than enough votes, and 

19 it was unanimous. 

20 MR. BEASLEY: I'll pass again. 

21 MS. GARCIA: Well reserve the rest of our 

22 questions for trial. 

23 THE REPORTER: We're off the record at 

24 5:56 p.m. 

25 (End of Proceedings.) 
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and the minutes. That's eight. So let me count, 18. So 18

2 is definitely more than --

3

4

5

Q.

A.

Q.

That's 18 votes.

-- half.

I'm asking how many were present on the first

6 page?

7 A. All the people on this list were present, either

8 telephonically or in person. We discussed that before as

9 well.

10 Q. And you believe telephonic presence is the same

11 as in-person presence?

12

13 A.

MS. GARCIA: Form.

I believe it's not relevant to this matter. The

14 bylaws, by not indicating that we cannot have a meeting on

15 the telephone, explicitly -- well, allows us to have a

16 meeting on the telephone. So you're talking about

17 semantics, but we had the right number -- we had more than

18 enough people there, and we had more than enough votes, and

19 it was unanimous.

20

21

MR. BEASLEY: I'll pass again.

MS. GARCIA: Well reserve the rest of our

22 questions for trial.

23 THE REPORTER: We're off the record at

24 5:56 p.m.

25 (End of Proceedings.)
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I, NELLSON BURNS, have read the foregoing deposition 

and hereby affix my signature that same is true and correct 

except as noted above. 

NELLSON BURNS 

8 THE STATE OF 
COUNTY OF 

9 

10 Before me, , on this -------------------------------
11 day personally appeared NELLSON BURNS, known to me (or 

12 proved to me under oath or through 

13 (description of identity card or other document) to be the 

14 person whose name is subscribed to the foregoing instrument 

15 and acknowledged to me that they executed the same for the 

16 purposes and consideration therein expressed. 

17 

18 

19 

20 

21 

22 

23 

24 

Given under my hand and seal of office this 

day of ' 2016. ------------------------------

NOTARY PUBLIC IN AND FOR 
THE STATE OF 

25 My Commission Expires: 
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I, NELLSON BURNS, have read the foregoing deposition

and hereby affix my signature that same is true and correct

except as noted above.

NELLSON BURNS

8 THE STATE OF
COUNTY OF

9

10 Before me, , on this----------------
11 day personally appeared NELLSON BURNS, known to me (or

12 proved to me under oath or through

13 (description of identity card or other document) to be the

14 person whose name is subscribed to the foregoing instrument

15 and acknowledged to me that they executed the same for the

16 purposes and consideration therein expressed.

17

18 Given under my hand and seal of office this

19

20

21

22

23

24

day of , 2016.---------------

NOTARY PUBLIC IN AND FOR
THE STATE OF

25 My Commission Expires:
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CAUSE NO. DC-16-03141 

PETER BEASLEY ) IN THE DISTRICT COURT 
) 

vs. ) DALLAS COUNTY, TEXAS 
) 

SOCIETY OF INFORMATION ) 
MANAGEMENT, DALLAS AREA CHAPTER) 162ND JUDICIAL DISTRICT 

REPORTER'S CERTIFICATION 
DEPOSITION OF NELLSON BURNS 

JULY 29, 2016 

9 I, Melissa English, CSR, RPR, in and for the State of 

10 Texas, hereby certify to the following: 

11 

12 That the witness, NELLSON BURNS, was duly sworn by the 

13 officer and that the transcript of the oral deposition is a 

14 true record of the testimony given by the witness; 

15 

16 That the deposition transcript was submitted on 

17 , 2016; to Ms. Sana Garcia, 2100 Ross 

18 Avenue, Suite 2800, Dallas, Texas 75201, for examination, 

19 

20 

21 

signature and return to me by the 

2016; 

day of 

22 That the amount of time used by each party at the 

23 deposition is as follows: 

24 

Mr. Peter Beasley ....... OS HOURS:56 MINUTES 
25 Ms. Sana Garcia ......... OO HOURS:02 MINUTES 
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1 CAUSE NO. DC-16-03141

2

3

4

5

PETER BEASLEY

VS.

SOCIETY OF INFORMATION
MANAGEMENT, DALLAS AREA

)
)
)
)
)

CHAPTER)

IN THE DISTRICT COURT

DALLAS COUNTY, TEXAS

162ND JUDICIAL DISTRICT

6

7

8

REPORTER'S CERTIFICATION
DEPOSITION OF NELLSON BURNS

JULY 29, 2016

9 I, Melissa English, CSR, RPR, in and for the State of

10 Texas, hereby certify to the following:

11

12 That the witness, NELLSON BURNS, was duly sworn by the

13 officer and that the transcript of the oral deposition is a

14 true record of the testimony given by the witness;

15

16 That the deposition transcript was submitted on

17 , 2016; to Ms. Sona Garcia, 2100 Ross

18 Avenue, Suite 2800, Dallas, Texas 75201, for examination,

19

20

21

signature and return to me by the

2016;

day of

22 That the amount of time used by each party at the

23 deposition is as follows:

24

25
Mr. Peter Beasley 05 HOURS:56 MINUTES
Ms. Sona Garcia OO HOURS:02 MINUTES
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That pursuant to information given to the deposition 

officer at the time said testimony was taken, the following 

includes all parties of record: 

Mr. Peter Beasley, Pro Se Plaintiff; 
5 Ms. Sana Garcia, Attorney for Defendant. 

6 I further certify that I am neither counsel for, 

7 related to, nor employed by any of the parties or attorneys 

8 in the action in which this proceeding was taken, and 

9 further that I am not financially or otherwise interested in 

10 the outcome of the action. 

11 

12 Further certification requirements pursuant to Rule 203 

13 of TRCP will be certified to after they have occurred. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Certified to by me this day of 

' 2016. ----------------------------

MELISSA ENGLISH, Texas CSR 8127/Firm No. 216 
Expiration Date: 12/31/2016 
1205 Main Street 
Garland, Texas 75040 
(972) 494-2000 (tel) 
(972) 494-2269 (fax)· 
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That pursuant to information given to the deposition

officer at the time said testimony was taken, the following

includes all parties of record:

Mr. Peter Beasley, Pro Se Plaintiff;
5 Ms. Sona Garcia, Attorney for Defendant.

6 I further certify that I am neither counsel for,

7 related to, nor employed by any of the parties or attorneys

8 in the action in which this proceeding was taken, and

9 further that I am not financially or otherwise interested in

10 the outcome of the action.

11

12 Further certification requirements pursuant to Rule 203

13 of TRCP will be certified to after they have occurred.

14

15

16

17

18

19

20

21

22

23

24

25

Certified to by me this

, 2016.--------------

day of
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CAUSE NO. DC-16-03141 

PETER BEASLEY ) 
) 
) 
) 
) 

IN THE DISTRICT COURT 

vs. 

SOCIETY OF INFORMATION 
MANAGEMENT, DALLAS AREA CHAPTER) 

DALLAS COUNTY, TEXAS 

162ND JUDICIAL DISTRICT 

FURTHER CERTIFICATION UNDER RULE 203 TRCP 
DEPOSITION OF NELLSON BURNS 

8 The original deposition was/was not returned to the 
deposition· officer on the day of 

9 ' 2016. 

10 If returned, the attached Changes and Signature page 
contains any changes and the reasons therefor; 

11 

If returned, the original deposition was delivered to 
12 , Custodial Attorney; 

13 That $ is the deposition officer's charges 
to the Plaintiff for preparing the original deposition 

14 transcript and any copies of exhibits; 

15 That the deposition was delivered in accordance with 
Rule 203.3 and that a copy of this certificate was served on 

16 all parties shown herein and filed with the Clerk. 

17 Certified to by me this day of 

18 

19 

20 

21 

22 

23 

24 

25 

' 2016. -----------------------------

MELISSA ENGLISH, Texas CSR 8127/Firm No. 216 
Expiration Date: 12/31/2016 
1205 Main Street 
Garland, Texas 75040 
(972) 494-2000 (tel) 
(972) 494-2269 (fax) 
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1 CAUSE NO. DC-16-03141
2

3

4

5

PETER BEASLEY

VS.

SOCIETY OF INFORMATION
MANAGEMENT, DALLAS AREA

)
)
)
)
)

CHAPTER)

IN THE DISTRICT COURT

DALLAS COUNTY, TEXAS

162ND JUDICIAL DISTRICT

6

7

FURTHER CERTIFICATION UNDER RULE 203 TRCP
DEPOSITION OF NELLSON BURNS

18

19

8 The original deposition was/was not returned to the
deposition" officer on the day of

9 , 2016.

10 If returned, the attached Changes and Signature page
contains any changes and the reasons therefor;

11

If returned, the original deposition was delivered to
12 , Custodial Attorney;

13 That $ is the deposition officer's charges
to the Plaintiff for preparing the original deposition

14 transcript and any copies of. exhibits;

15 That the deposition was delivered in accordance with
Rule 203.3 and that a copy of this certificate was served on

16 all parties shown herein and filed with the Clerk.

17 Certified to by me this day of
, 2016.---------------
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Peter Beasley 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Peter Beasley <pbeasley@netwatchsolutions.com> 
Friday, March 18, 2016 9:45 PM 

Larry Freed (Larry_Freed@OverheadDoor.com); Larry Freed 
(larry_freed@yahoo.com) 

Neilson Burns (nellson.burns@hollyfrontier.com) 
Escalation of issues - settlement talks 
FiledOriginal Petition. pdf 

larry, Records of the Texas Secretary of State still list you as the registered agent for Dallas SIM. 

Attached is a lawsuit for injunctive relief I filed yesterday. (I just got the filing number today.) The strategy of the President to 
ignore me, a Director, for a full month with a corresponding escalation of issues has led me to seek relief from the courts. I'd 
rather this not become a public matter, and hope we can resolve the listed issues privately, quickly, and confidentially. 1 drafted 
the petition in a way to eliminate referring to any member's names, except mine, as lawsuits now are on-line searchable. 

SIM Dallas is not a charity and we've lost our primary focus to benefit members. The Chapter is off-track; renewals and 
attendance are down. As Membership Chair, I've been pushed into an unworkable situation, being forced to compete for 
funding against an immeasurable, non-bounded, unauthorized goa l to benefit others. As a member and Director, I'm moving to 
protect the assets of the corporation. 

My offers t o meet with the President for a month now have been refused. I am also willing to meet with you or the Vice 
President- individually or collectively, with, or without the President. I'll meet if there is a real option to reverse some of the 
final decisions I've been told. 

I'd like to save money, not pay for legally serving this lawsuit, and simply let it dismiss - upon agreed t erms. What I'd hate most 
is to waste the Chapter's funds on legal fees, to cause disruption, to undergo the discovery process, and to hurt t he 
organization. "Up-side" from litigation sometimes comes, but often everyone loses. This e-mail is only a "heads-up" as I 
understand it is no substitute for legal service of process. Regretfully, the current leadership may lead us to take that next step. 

~ Neilson told me to not contact Janis, and they seem aligned in their views. He tells me I am not to go to the National Chapter 
leader's meeting, which I understand is open to all Chapter Leaders. "Membership" and the Dallas Chapter are specific topics 
at Summit . 1 have been instrumental in the recent success in both of those areas. I work hard for Dallas SIM. I am copying 
Neilson, hoping to provide whatever courtesies that are possible at this point. 

larry, maybe you can help. If so, please let me know. Otherwise, with Summit being April 14, I wi ll have to move forward early 
next week and get the lit igation process going. 

SIM Dallas Membership Chair 

Peter Beasley, CTO 
Netwatch Solutions, Inc. 
www.netwatchsolutions.com 
214-446-8486 ext . lOS (o) 
972-365-1170 (c) 
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From:
Sent:
To=

c:
Subject:

ttachments:

Peter Beasley <pbeasley@netwatchsolutions.com>
Friday, March 18, 2016 9:45 PM

Larry Freed (Larry_Freed@OverheadDoor.com); larry Freed
(Iarry_freed@yahoo.com)

Neilson Burns (nellson.burns@hollyfrontier.com)
Escalation of issues - settlement talks
FiledOriginalPetition.pdf

Larry, Records of the Texas Secretary of State still list you as the registered agent for Dallas SIM.

Attached is a lawsuit for injunctive relief I filed yesterday. (I just got the filing number today.} The strategy of the President to
ignore me, a Director, for a full month with a corresponding escalation of issues has led me to seek relief from the courts. I'd
rather this not become a public matter, and hope we can resolve the listed issues privately, quickly, and confidentially. I drafted
the petition in a way to eliminate referring to any member's names, except mine, as lawsuits now are on-line searchable.

SIM Dallas is not a charity and we've lost our primary focus to benefit members. The Chapter is off-track; renewals and
attendance are down. As Membership Chair, I've been pushed into an unworkable situation, being forced to compete for
funding against an immeasurable, non-bounded, unauthorized goal to benefit others. As a member and Director, I'm moving to
protect the assets of the corporation.

My offers to meet with the President for a month now have been refused. I am also willing to meet with you or the Vice
President - indiVidually or collectively, With, or without the President. I'll meet if there is a real option to reverse some of the
final decisions I've been told.

I'd like to save money, not pay for legally serving this lawsuit, and simply let it dismiss - upon agreed terms. What I'd hate most
is to waste the Chapter's funds on legal fees, to cause disruption, to undergo the discovery process, and to hurt the
organization. "Up-side" from litigation sometimes comes, but often everyone loses. This e-mail is only a "heads-up" as I
understand it is no substitute for legal service of process. Regretfully, the current leadership may lead us to take that next step.

~ Neilson told me to not contact Janis, and they seem aligned in their views. He tells me I am not to go to the National Chapter
Leader's meeting, which I understand is open to all Chapter Leaders. "Membership" and the Dallas Chapter are specific topics
at Summit. I have been instrumental in the recent success in both of those areas. I work hard for Dallas SIM. I am copying
Neilson, hoping to provide whatever courtesies that are possible at this point.

Larry, maybe you can help. If so, please let me know. Otherwise, with Summit being April 14, Iwill have to move forward early
next week and get the litigation process going.

SIM Dallas Membership Chair

Peter Beasley, eTO
Netwatch Solutions, Inc.
www.netwatchsolutions.com
214-446-8486 ext. 105 (0)
972-365-1170 (c)
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Statement of the Case 

Nature of the Case Declaratory judgment. 
      
Trial Court Hon. Maricela Moore, 162nd Judicial 

District Court, Dallas County. 
 
Trial Court’s Disposition After plaintiff’s non-suit, awarded 

attorney’s fees of $211,032.02 to defendant 
under declaratory-judgments act.  (App. 2; 
C.R. 2156–58). 

 
Court of Appeals  Affirmed—Fifth Court of Appeals (Dallas). 
 
 Opinion by Justice Evans, joined by Justices 

Myers and Brown. 
 

Beasley v. Society of Information Mgmt., No. 
05-17-01286-CV, 2018 WL 5725245 (Tex. 
App.—Dallas Nov. 1, 2018, pet. filed) 
(mem. op.) (App. 1). 
 

Statement of Jurisdiction 
 

 This Court has jurisdiction because this petition presents important 

questions of law. TEX. GOV’T CODE ANN. § 22.001 (West Supp. 2017).  

Issues Presented 
 

1. When an appellant properly orders a partial reporter’s record 

under rule 34.6(c), can the court of appeals presume that an unrequested 

transcript supports the judgment? 

TAB H
APP.  338

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000176&cite=TXGTS22.001


ix 

2. To recover attorney’s fees from a nonsuiting plaintiff by fee 

shifting on the plaintiff’s claim for relief, must the defendant plead for those 

fees before the nonsuit? If so, is a boilerplate prayer for “attorney’s fees . . . 

and further general relief” in a general-denial answer sufficient? 
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Reasons to Grant Review 

This petition presents two important procedural questions. First, what 

presumption about the record is permissible when an appellant requests a 

partial reporter’s record under appellate rule 34.6(c)? Second, after a 

plaintiff nonsuits his claim, can the defendant recover attorney’s fees by fee-

shifting without asserting any claim for fees before the nonsuit? Each issue 

has important implications for Texas civil and appellate practice. 

In a series of decisions culminating this year in Rohrmoos,1 this Court 

has made clear that an award of attorney’s fees under a fee-shifting provision 

must be supported by meaningful evidence—the old “nudge-and-a-wink” 

conclusory testimony won’t cut it anymore. Yet here, the trial court awarded 

more than $200,000 in attorney’s fees without any evidentiary hearing and 

based solely on the lawyers’ old-style conclusory affidavits. 

In rejecting Beasley’s sufficiency challenge to that award, the court of 

appeals presumed that an unordered transcript supported the judgment. But 

Beasley invoked and explicitly relied upon the partial-record provision of rule 

34.6(c). If that rule means anything, it is that an appellate court cannot 

presume that an unordered transcript supports the judgment. Indeed, rule 

                                                
1 Rohrmoos Venture v. UTSW DVA Healthcare, LLP, ___ S.W.3d __, 2019 WL 1873428, 
at *19–20 (Tex. Apr. 26, 2019). 
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34.6(c)(4) sweeps aside the normal presumption and imposes the opposite 

one—that an unordered transcript is not relevant to the appeal.  

Independently, this Court has held that a party can file a motion for 

sanctions after a nonsuit so long as the trial court retains plenary power. 

Here, the court of appeals expanded that rule to embrace an after-filed claim 

for attorney’s fees. But a nonsuit nullifies all controversies related to the 

plaintiff’s claim other than a defendant’s pending claim for affirmative relief.  

Beasley sued the Society for Information Management, Dallas Area 

Chapter for declaratory judgment. When Beasley nonsuited his claims, the 

Society had no counterclaim or motion for attorney’s fees. But the trial 

court—raising the matter sua sponte—nevertheless awarded the Society 

more than $200,000 in fees on Beasley’s declaratory-judgment claim. 

The court of appeals affirmed, holding that a claim for fees need not 

be filed before a nonsuit and, in any event, the Society’s boilerplate request 

for attorney’s fees in the prayer of its answer supported the award. The court 

rejected Beasley’s sufficiency challenge, applying the presumption that a 

missing transcript supports the judgment. But Beasley’s invocation of rule 

34.6(c) should have barred this presumption.  
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This Court should grant review to clarify that— 

• an appellate court may not apply the presumption 
concerning missing transcripts when the appellant properly 
invokes rule 34.6(c), and  

 
• a claim for attorney’s fees based on fee-shifting under the 

plaintiff’s claim must be filed before a nonsuit. 
 

Statement of Facts 

The court of appeals omitted materials facts in its opinion. Most 

notably, it never mentioned Beasley’s invocation of rule 34.6(c). 

Peter Beasley sued the Society for Information Management, Dallas 

Area Chapter2 for whistleblower retaliation and breach of fiduciary duty 

seeking declaratory judgment, injunctive relief, and damages.3  

The Society’s answer is not part of the record. But the Society 

concedes that its only “request” for fees was the following prayer at the end 

of its general-denial answer: 

For the foregoing reasons, Defendants pray that Plaintiff 
take nothing by way of his claims, that Defendants recover 
their attorneys’ fees, costs and expenses as allowed by law, 
and for such other and further general relief, at law or in 
equity, as the ends of justice requires and to which the 
evidence may show it justly entitled.4 

 
                                                
2 The Society has been referred to throughout the litigation as the Society of Information 
Management rather than by its correct name, the Society for Information Management. 
3 C.R. 9–36, 37–69, 573–83. Beasley also filed a jury demand. C.R. 464. 
4 C.R. 2137; Appellee’s Brief at 15. 
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Non-suit and judgment 

The Society filed a motion for summary judgment.5 Before the hearing 

of that motion, Beasley filed a notice of nonsuit.6 At that time, the Society 

had not asserted any counterclaim or filed any motion for sanctions or 

attorney’s fees.7 The trial court signed an order dismissing the lawsuit.8 

Two weeks later, the Society filed a motion for sanctions.9 During the 

hearing of that motion, the trial court expressed its opinion that sanctions 

were unwarranted.10 But the trial court raised the possibility of awarding the 

Society fees under the declaratory-judgments act based on Beasley’s possible 

use of the nonsuit to avoid an unfavorable ruling.11 The trial court cited Epps 

v. Fowler12 as authorizing such an award. When Beasley’s counsel argued the 

award would be unsupported by any pleading,13 the trial court requested 

briefing on whether the Society had any pending pleading for fees.14  

                                                
5 C.R. 16, 1173–77. The motions are not in the appellate record. 
6 C.R. 1176–77. 
7 C.R. 9–28. 
8 C.R. 9, 28. The order in not included in the appellate record but is reflected on the trial 
court’s docket sheet.  
9 C.R. 1178–1276. 
10 4 R.R. 13. 
11 4 R.R. 36; see also 4 R.R. 39. 
12 351 S.W.3d 862 (Tex. 2011). 
13 4 R.R. 39. 
14 4 R.R. 38–40. 
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That evening, the Society supplemented its sanctions motion to 

request attorney’s fees under the declaratory-judgments act. But the Society 

ignored the trial court’s question; it did not cite any pleading for fees.15 

Beasley filed a response arguing the Society had no pleading to support any 

fee award.16  

On November 3, 2017, the trial court conducted another hearing on 

the Society’s fee request. The transcript of that hearing is not part of the 

appellate record (more on that to come). But the notice of hearing was for 

“continued argument” on the motion for sanctions and availability of fees.17 

After the hearing, the Society’s lawyer sent a letter to the trial court 

stating that counsel had “conferred about the amount of fees but did not 

reach an agreement.”18 The Society tendered affidavits from two of its 

lawyers concerning attorney’s fees.19 One of the lawyers included a 

paragraph in his affidavit describing general categories of services that he 

performed (for example, “review[ing] pleadings and motions filed by Peter 

                                                
15 C.R. 2118–2128. 
16 C.R. 2137. 
17 C.R. 2129–30. 
18 C.R. 2140. 
19 C.R. 2142–55. 
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Beasley”).20 But neither lawyer detailed the services performed or time 

spent on particular tasks. And neither of them tendered their invoices.21 

Beasley objected to the lawyers’ affidavits as hearsay, objected to the 

trial court’s failure to conduct a jury trial on fees, and protested that “[n]o 

agreement was made among the parties to prove attorney’s fees in this 

manner.”22 

The trial court denied the motion for sanctions23 but signed an order 

awarding the Society attorney’s fees of $211,032.02 as a prevailing party 

under the declaratory-judgments act.24 

The court of appeals affirms based on a missing transcript— 
ignoring Beasley’s invocation of rule 34.6(c) 

 
Beasley filed notice of this appeal,25 requesting a partial reporter’s 

record under rule 34.6(c) of the rules of appellate procedure. As required by 

that rule, he listed his appellate points in the request.26 Neither Beasley nor 

the Society requested any transcript of the November 3 hearing.27 

                                                
20 C.R. 2149. 
21 C.R. 2142–55. 
22 C.R. 2166. 
23 C.R. 2169. 
24 App. 1; C.R. 2156–58. 
25 C.R. 2170–71, 2651. 
26 App. 3; C.R. 2661–63. 
27 C.R. 35, App. 3; 2661–63. 

TAB H
APP.  345



7 

On appeal, among other issues, Beasley argued that: (1) the fee award 

was improper due to the lack of supporting evidence, and (2) the Society 

lacked any pleading to support the award.28 

In its brief, the Society acknowledged that its lawyers’ affidavits were 

the only evidence of fees.29 But the Society argued the court of appeals had 

to presume the unrequested November 3 transcript supported the trial 

court’s judgment.30 In reply, Beasley— 

• cited his “limited appeal” under rule 34.6(c),  
 

• argued the Society never exercised its prerogative under 
that rule to order the transcript, and  
 

• invoked the mandatory presumption under rule 34.6(c) 
requiring the appellate court “to presume nothing omitted 
from the record [was] relevant . . . .”31 
 

The court of appeals affirmed. Beasley v. Society of Information Mgmt., No. 

05-17-01286-CV, 2018 WL 5725245 (Tex. App.—Dallas Nov. 1, 2018, pet. 

filed) (mem. op.).32  

With regard to the evidence supporting the reasonableness and 

necessity of the fees, the court—without mentioning rule 34.6(c) or 

                                                
28 Appellant’s Brief at 19, 30; Appellant’s Reply Brief at 12. 
29 Appellees’ Brief at 18. 
30 Appellees’ Brief at 19. 
31 Appellant’s Reply Brief at 13. 
32 App. 1. 
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Beasley’s request for a partial record—held that the unrequested transcript 

required it to “presume that the evidence [from the hearing] supports the 

trial court’s judgment.” Id. at *4 (citations omitted). The court also pointed 

to the missing transcript in concluding that Beasley could not establish 

preservation of any error in denying him a jury trial on fees. Id. at *6. 

As to the pleadings, the court held that: (1) the Society’s general 

prayer for fees supported the award, and (2) the Society’s request did not 

need to be pending before Beasley’s non-suit anyway. Id. at *6.  

Summary of the Argument 
 

This Court should grant review to clarify two important procedural 

issues.  

First, when an appellant properly orders a partial record under rule 

34.6(c), the appellate court must presume that partial record constitutes the 

entire record relevant to the stated points on appeal—even when those 

points include a sufficiency challenge. This mandatory presumption 

precludes application of the otherwise-applicable general presumption that 

an omitted portion of the record supports the judgment. 

Second, a defendant seeking attorney’s fees as a result of fee-shifting 

under the plaintiff’s claim for relief must plead for those fees before the 
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plaintiff’s nonsuit. And a general reference to fees in the prayer of a general-

denial answer is not sufficient to do so. 

Argument 
 
1. This Court should grant review to clarify that invocation of rule 

34.6(c) bars the otherwise-applicable presumption that an 
unrequested transcript supports the judgment. 

 
A. Absent the presumption, the fee award lacks sufficient 

supporting evidence. 
 
The declaratory-judgments act permits the recovery of attorney’s 

fees. “When fee-shifting is authorized, the party seeking to recover those 

fees bears the burden of establishing the fees are reasonable and necessary.” 

In re Nat’l Lloyds Ins. Co., 532 S.W.3d 794, 809 (Tex. 2017) (orig. 

proceeding) (citations omitted). Reasonableness and necessity are issues for 

the trier of fact. See Bocquet v. Herring, 972 S.W.2d 19, 21 (Tex. 1998) 

(citations omitted). 

 The trial court awarded more than $200,000 in attorney’s fees 

without any evidentiary hearing or trial; the Society’s lawyers simply filed 

affidavits concerning the fees.33 Beasley never agreed to this abbreviated 

procedure and objected that he was entitled to a jury trial on the issue.34  

                                                
33 C.R. 2142–55. 
34 C.R. 2166. 
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 Even had Beasley agreed to proving fees by affidavit, the affidavits 

here were insufficient under this Court’s recent decision in Rohrmoos Venture 

v. UTSW DVA Healthcare, LLP, ___ S.W.3d __, 2019 WL 1873428 (Tex. 

Apr. 26, 2019). In Rohrmoos, this Court reiterated the evidence necessary to 

establish reasonableness and necessity in a fee-shifting claim: 

Sufficient evidence includes, at a minimum, evidence of 
(1) particular services performed, (2) who performed those 
services, (3) approximately when the services were 
performed, (4) the reasonable amount of time required to 
perform the services, and (5) the reasonable hourly rate for 
each person performing such services.   
 

Id. at *20 (citation omitted and emphasis added). 

 The lawyers’ affidavits fail to include all but one of these required 

items. They do not detail the particular services performed, who performed 

them, or when they were performed, and provide no information about the 

amount of time spent on any particular service. Under Rohrmoos, the 

affidavits are insufficient to support the award.35 

Beasley challenged the trial court’s award based on the lack of 

sufficient supporting evidence. And no one could reasonably dispute that the 

lawyers’ affidavits are insufficient to support the award.  

                                                
35 This should have been clear even before Rohrmoos, from cases like El Apple I, Ltd. v. 
Olivas, 370 S.W.3d 757 (Tex. 2012), City of Laredo v. Montano, 414 S.W.3d 731 (Tex. 
2013) (per curiam), and Long v. Griffin, 442 S.W.3d 253 (Tex. 2014). 
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B. The court of appeals improperly applied the general 
presumption concerning unrequested transcripts despite 
Beasley’s invocation of rule 34.6(c). 

 
In rejecting Beasley’s challenge, the court of appeals noted the 

unordered transcript and relied on the general rule that a missing transcript 

is presumed to support the trial court’s judgment.  Beasley, 2018 WL 

5725245, at *4 (citations omitted). But Beasley requested a partial reporter’s 

record under rule 34.6(c). This request should have precluded application of 

the general presumption and mandated a contrary presumption that the 

record was complete. 

(i) This Court interprets rules like statutes, giving effect to 
their plain language. 

 
In construing procedural rules, this Court’s “primary objective is to 

give effect to the drafter’s intent as expressed in the rule’s language.” In re 

City of Dickinson, 568 S.W.3d 642, 645–46 (Tex. 2019) (orig. proceeding) 

(citing Galbraith Eng’g Consultants, Inc. v. Pochucha, 290 S.W.3d 863, 867 

(Tex. 2009)). 

This Court analyzes procedural rules “apply[ing] the same rules of 

construction that govern the interpretation of statutes.” In re Bridgestone 

Americas Tire Operations, LLC, 459 S.W.3d 565, 569 (Tex. 2015) (orig. 

proceeding) (citing Ford Motor Co. v. Garcia, 363 S.W.3d 573, 579 (Tex. 

TAB H
APP.  350

https://a.next.westlaw.com/Link/Document/FullText?cite=568++S.W.+3d++642&fi=co_pp_sp_4644_645&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=290++S.W.+3d++863&fi=co_pp_sp_4644_867&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=459++S.W.+3d++565&fi=co_pp_sp_4644_569&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=363++S.W.+3d++573&fi=co_pp_sp_4644_579&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=2018++WL+5725245
https://a.next.westlaw.com/Link/Document/FullText?cite=2018++WL+5725245


12 

2012)). The Court “look[s] first to the rule’s language and construe[s] it 

according to its plain meaning.” Id. (citing In re Christus Spohn Hosp. Kleberg, 

222 S.W.3d 434, 437 (Tex. 2007)). And—recognizing that procedural rules 

are part of a cohesive whole—the Court “consider[s] them in context rather 

than as isolated provisions.” Id. at 646 (citation omitted). 

Finally, the Court rejects form-over-substance requirements that favor 

procedural machinations over reaching the merits of a case: 

Appellate procedure should not be tricky. It should be 
simple, it should be certain, it should make sense, and it 
should facilitate consideration of the parties’ arguments on 
the merits. 
 

Lane Bank Equip. Co. v. Smith S. Equip., Inc., 10 S.W.3d 308, 314 (Tex. 

2000) (Hecht, J., concurring). Thus, the Court construes procedural rules 

“liberally so that the right to appeal is not lost unnecessarily.” Burbage v. 

Burbage, 447 S.W.3d 249, 258 (Tex. 2014). 

  (ii)   Rule 34.6(c) prevents application of the general  
presumption by imposing the opposite one—that  
the record is complete. 
 

 Rule 34.6 requires an appellant to “request in writing that the official 

reporter prepare the reporter’s record.” TEX. R. APP. P. 34.6(b)(1). In doing 

so, an appellant must “designate the portions of the proceedings to be 
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included.” Id. But Rule 34.6(c) permits an appellant to order a partial 

reporter’s record:  

If the appellant requests a partial reporter’s record, the 
appellant must include in the request a statement of the 
points or issues to be presented on appeal and will then be 
limited to those points and issues. 
 

TEX. R. APP. P. 34.6(c)(1). In that event, “[a]ny other party may designate 

additional exhibits and portions of the testimony to be included in the 

reporter’s record.” TEX. R. CIV. P. 34.6(c)(2). 

 Rule 34.6(c)(4) requires an appellate court to presume that the record 

is complete for purposes of appeal—meaning an unrequested portion of the 

record is not relevant to disposition of the appeal—even on a sufficiency 

challenge: 

The appellate court must presume that the partial 
reporter’s record designated by the parties constitutes the 
entire record for purposes of reviewing the stated points or 
issues. This presumption applies even if the statement 
includes a point or issue complaining of the legal or factual 
insufficiency of the evidence to support a specific factual 
finding identified in that point or issue. 
 

TEX. R. APP. P. 34.6(c)(4). A leading guide to appellate practice confirms the 

presumption concerning missing portions of the record does not apply to 

“limited records under TRAP 34.2 or 34.6(c).” ALESSANDRA ZIEK BEAVERS, 

O’CONNOR’S TEXAS CIVIL APPEALS 270 (2018) (citations omitted). 
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 Rule 34.6(c), then, provides an orderly procedure for appeals based on 

a partial record. It permits an appellant to request a partial record and 

designate the issues on appeal. This puts the appellee on notice that the 

appellate court will presume the designated portions of the record constitute 

the entire record for reviewing those issues. To prevent this, the appellee can 

order any additional portion of the record it deems necessary. If the appellee 

does not designate any additional portion, rule 34.6(c) requires an appeals 

court to presume the record is complete as to the designated issues.  

 Rule 34.6(c) prevents parties from having to order unnecessary 

portions of the record, thereby alleviating the strain on court reporters and 

reducing both the time and cost of an appeal. At the same time, the rule 

protects an appellee from having to defend an appeal without parts of the 

record that support its defense.    

Nothing in Rule 34.6(c) relieves an appellant of the ultimate burden to 

bring forth a record showing reversible error. See generally Christiansen v. 

Prezelski, 782 S.W.2d 842, 843 (Tex. 1990). Proper invocation of the rule 

simply “prevents the application of the general presumption that any 

missing portions of the record support the trial court’s judgment in favor of a 

presumption that the partial record submitted by the parties includes all 
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portions of the record relevant to the enumerated points or issues to be 

presented on appeal.” Garcia v. Sasson, 516 S.W.3d 585, 590–91 (Tex. 

App.—Houston [1st Dist.] 2017, no pet.). Except that here, it didn’t. 

Whether by oversight or intentionally, the court of appeals violated 

rule 34.6(c) and wrongfully deprived Beasley of a merits decision on his 

sufficiency challenge—a decision that almost inarguably would have resulted 

in reversal and remand for a trial on attorney’s fees. This Court should grant 

review to clarify that once properly invoked, rule 34.6(c) precludes 

application of the presumption concerning an unrequested transcript. 

2. This Court should grant review to clarify whether a defendant’s 
fee-shifting claim must be filed before a nonsuit (and, if so, 
whether a boilerplate request in the prayer of a general-denial 
answer is sufficient). 

 
Rule 162 of the Texas Rules of Civil Procedure permits a plaintiff to 

nonsuit its claims at any time before closing at trial. TEX. R. CIV. P. 162. Such 

a nonsuit does not “prejudice the right of an adverse party to be heard on a 

pending claim for affirmative relief” or have any effect on a “motion for 

sanctions, attorney’s fees, or other costs, pending at the time of dismissal, as 

determined by the court.” Id. “Parties have an absolute right to nonsuit their 

own claims, but not someone else’s claims they are trying to avoid.”  Tex. Mut. 

Ins. Co. v. Ledbetter, 251 S.W.3d 31, 37 (Tex. 2008) (emphasis in original).  
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When Beasley nonsuited his declaratory-judgment claim, it should 

have extinguished all controversies relating to that claim other than any 

pending claim by the Society for affirmative relief. The court of appeals held 

that Beasley’s nonsuit of his declaratory-judgment claims did not prevent the 

Society from recovering attorney’s fees—on that claim—for two reasons.  

First, the court held that the Society’s fee-shifting claim did not have 

to be asserted before Beasley’s nonsuit. Second, the court held that the 

Society’s boilerplate reference to fees in its general-denial answer 

constituted a fee-shifting claim under the declaratory-judgments act. Both 

holdings are erroneous. 

A. A claim for fee-shifting must be filed before non-suit of the  
  claim on which it is based. 

 
As this Court held just four years ago, a party seeking fees under the 

declaratory-judgments act “must affirmatively plead for them to be eligible 

for a judgment containing a fee award.” Wells Fargo Bank v. Murphy, 458 

S.W.3d 912, 915 (Tex. 2015) (citing TEX. R. CIV. P. 301). And, for a variety of 

reasons, such a pleading must be filed before the plaintiff nonsuits the 

declaratory-judgment claim. 

A plaintiff’s nonsuit of a claim for relief renders the merits of that 

claim moot and deprives the court of jurisdiction over it: 
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If a claim is timely nonsuited, the controversy as to that 
claim is extinguished, the merits become moot, and 
jurisdiction as to the claim is lost.  
 

City of Dallas v. Albert, 354 S.W.3d 368, 375 (Tex. 2011) (internal citations 

omitted). “But a nonsuit is not allowed to prejudice the right of an adverse 

party to be heard on a pending claim for affirmative relief.” Id. Thus, a 

nonsuit does not deprive the trial court of its power to decide a sanctions 

motion or “any other motion” filed before the expiration of plenary power. 

Scott & White Mem. Hosp. v. Schexnider, 940 S.W.2d 594, 596 (Tex. 1996).  

  (i)  Epps does not support an award of fees absent a pre- 
   nonsuit claim for them. 
 

The trial court awarded fees based on its mistaken belief that Epps 

supported the award. In Epps, this Court held that a defendant may be a 

“prevailing party” entitled to contractual attorney’s fees when the plaintiff 

nonsuits to avoid an unfavorable ruling on the merits. Epps, 351 S.W.3d at 

862, 868–69. But in Epps, the defendant had asserted the right to recover 

fees under the parties’ contract before the nonsuit—that claim was pending 

at the time of the nonsuit. Id. at 865. And that is the critical distinction.  

Epps prevents a plaintiff from nonsuiting to avoid an unfavorable 

ruling that otherwise would entitle the defendant to recover attorney’s fees. 

In other words, a nonsuit should not deprive the defendant of attorney’s fees 
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it was on the cusp of obtaining via a ruling on the merits. But that isn’t the 

situation where the defendant never pleads for fees before the nonsuit.  

The Society never asked for attorney’s fees under the declaratory-

judgments act before Beasley’s nonsuit. If Beasley had not nonsuited, and 

the Society had prevailed on its motion for summary judgment, it still would 

not have recovered attorney’s fees. Thus, the Society was in no worse 

position as a result of the nonsuit. The trial court misread Epps. 

 (ii) The court of appeals improperly analogized a claim for  
   statutory attorney’s fees to a motion for sanctions. 

 
 This Court has held that “the trial court retains jurisdiction to address 

collateral matters, such as motions for sanctions, even when such motions 

are filed after the nonsuit” so long as the court retains plenary power. 

Travelers Ins. Co. v. Joachim, 315 S.W.3d 860, 863 (Tex. 2010) (citation 

omitted). The court of appeals improperly applied this principle to the 

Society’s after-asserted claim for attorney’s fees. 

The Society sought an award of attorney’s fees under the declaratory-

judgments action. This was a statutory fee-shifting claim based on Beasley’s 

claim for declaratory judgment—not a “collateral matter.”  

A claim for affirmative relief is one on which the claimant could 

recover compensation or relief even if the plaintiff abandons his cause of 
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action.” Ledbetter, 251 S.W.3d at 38 (citations and internal quotation marks 

omitted). The Society could recover fees under the declaratory-judgments 

act even if Beasley abandoned his cause of action—so long as it asserted that 

entitlement before the nonsuit. 

A claim for statutory attorney’s fees differs fundamentally from a 

“collateral matter” like a motion for sanctions. Texas courts impose 

sanctions to deter misconduct and compensate parties for costs incurred in 

defending baseless pleadings. Travelers Ins. Co., 315 S.W.3d at 864. Rule 162 

should not be permitted to frustrate these purposes by allowing a party to 

evade sanctions simply by nonsuiting an aggrieved opponent. Id. at 864–65.  

But this has nothing to do with a claim for attorney’s fees founded in 

statutory entitlement. Awarding attorney’s fees in fee-shifting situations is a 

matter of compensation to the prevailing party for reasonable losses in 

litigation, not punishment for misconduct. See generally Rohrmoos, 2019 WL 

1873428, at *11 (citation omitted). 

 (iii) Permitting a post-nonsuit claim for attorney’s fees will  
  deter plaintiffs from nonsuiting claims. 
 
Rule 162 serves an important systemic purpose by permitting plaintiffs 

to discontinue lawsuits where circumstances render further litigation 

inappropriate. Permitting a defendant to raise a post-nonsuit fee-shifting 
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claim “would have a chilling effect on appropriate nonsuits . . . .” See 

generally Klein v. Dooley, 949 S.W.2d 307, 308 (Tex. 1997) (citation omitted).  

Where a defendant, like the Society, chooses not to assert any 

entitlement to attorney’s fees under the plaintiff’s claim, the plaintiff should 

be able to nonsuit that claim without risking a post-nonsuit assertion of the 

claim. Any other rule would mean that a plaintiff like Beasley, asserting a 

claim that permits fee-shifting, “would have no choice but to continue the 

litigation process, whether further litigation was appropriate or not.” 

Felderhoff v. Knauf, 819 S.W.2d 110, 111 (Tex. 1991). Encouraging the pursuit 

of claims that should be abandoned would be undesirable both for the 

individual litigants and for the justice system.  

B.  A boilerplate request for attorney’s fees in the prayer of a 
general-denial answer isn’t sufficient. 

 
In Wells Fargo, this Court held that a party properly pleaded for 

attorney’s fees where both parties sought declaratory relief and the 

prevailing party sought fees both by pleading its entitlement “pursuant to 

Section 37.009 of the Texas Civil Practice & Remedies Code” and by a 

general request in its prayer for relief. Wells Fargo, 458 S.W.3d at 915–16. 

This case presents an important question left unresolved by Wells Fargo: 

What about a party who recovers fees defensively and includes only a general 
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request for fees in its prayer for relief? 

The court of appeals held that the Society’s boilerplate prayer for 

“attorney’s fees . . . and general further relief” in its answer was sufficient to 

support the trial court’s award. At least one other intermediate appellate 

court has reached the same result. Nolte v. Flournoy, 348 S.W.3d 262, 270 n.3 

(Tex. App.—Texarkana 2011, pet. denied).  

This Court should grant review to reject this reasoning and clarify that 

a boilerplate prayer for attorney’s fees in an answer is not sufficient to assert 

an affirmative claim for fees. If a defendant wants to recover fees under a fee-

shifting provision, the defendant must assert a claim for those fees. 

Texas follows the “fair notice” standard for pleadings. Low v. Henry, 

221 S.W.3d 609, 612 (Tex. 2007). Rule 47 requires that “[a]n original 

pleading which sets forth a claim for relief . . . shall contain . . . a short 

statement of the cause of action sufficient to give fair notice of the claim 

involved . . . .” TEX. R. CIV. P. 47. “The key inquiry is whether the opposing 

party can ascertain from the pleading the nature and basic issues of the 

controversy and what testimony will be relevant.” DeRoeck v. DHM 

Ventures, LLC, 556 S.W.3d 831, 835 (Tex. 2018) (citation and internal 

quotation marks omitted). 
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The notion that the Society’s reference to fees in the prayer of its 

answer notified Beasley that it was asserting a statutory claim to fees under 

the declaratory-judgments act turns the fair-notice standard on its head. 

Beasley could not possibly have divined that intent from the Society’s 

boilerplate language—which is included in the concluding prayer of almost 

every answer filed in a Texas civil lawsuit (even in cases where everyone 

knows the defendant cannot possibly recover attorney’s fees). 

Moreover, permitting this type of boilerplate reference to fees in a 

concluding prayer—without any preceding reference to facts or law relating 

to recovery of fees—would amount to ambush-by-pleading. A party like 

Beasley would have no inkling of the assertion of a statutory fee-shifting 

claim when deciding whether to nonsuit his claim. And then, upon entry of 

the nonsuit, whammo! This is the very type of situation the fair-notice 

pleading requirement is designed to prevent. 

This Court considered a similar situation in Kissman v. Bendix Home 

Sys., Inc., 587 S.W.2d 675 (Tex. 1979).  A DTPA plaintiff alleged in his 

petition that he sought to recover the difference in market value of a mobile 

home as warranted and as delivered; he did not assert any cause of action or 

otherwise seek damages for the cost of repairs. But after recovering those 
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damages, the plaintiff argued that his concluding prayer for general relief 

supported the award. This Court disagreed, holding that only “relief 

consistent with the theory of the claim reflected in the petition may be 

granted under a general prayer.” Id. at 677 (citation omitted).  

To be sure, a party need not always identify a claim by name to 

provide fair notice of its pendency. Sometimes, for example, factual 

allegations make clear the nature of the claim being asserted. See, e.g., Sw. 

Bell Tel. Co. v. Garza, 164 S.W.3d 607, 616–17 (Tex. 2004). Steves Sash & 

Door Co. v. Ceco Corp., 751 S.W.2d 473, 476 (Tex. 1988). But to constitute a 

claim for relief, a statement in the general prayer must relate back to 

something in the pleading—either supporting facts establishing assertion of 

the claim, or the enunciation of the claim itself. 

The Society said nothing about attorney’s fees other than a passing 

reference in the prayer. Similar to Kissman, this was insufficient to provide 

fair notice of a statutory fee-shifting claim. See Kissman, 587 S.W.2d at 677. 

This Court should grant review to clarify that a statutory fee-shifting 

claim must be asserted before a plaintiff’s nonsuit of the claim supporting 

recovery of fees—and that a passing reference in the prayer of a general-

denial answer is not sufficient to do so. 
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Conclusion 
 
 The decision by the court of appeals rests on two errors important to 

Texas jurisprudence. This Court should grant review, reverse the decision 

by the court of appeals, and—if the Court sustains Beasley’s second issue on 

the lack of a pleading for fees—render judgment that the Society take 

nothing. Alternatively, if this Court sustains Beasley’s first issue concerning 

the partial reporter’s record, it should remand the case for further 

proceedings on the issue of fees. 
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MEMORANDUM OPINION 

Before Justices Myers, Evans, and Brown 

Opinion by Justice Evans 

Appellant Peter Beasley appeals the award of attorney’s fees in favor of appellee Society 

of Information Management, Dallas Area Chapter.1  Beasley also asserts that the trial court lacked 

jurisdiction to award attorney’s fees to SIM-DFW.  Finally, Beasley asserts that the trial court 

judge should be disqualified or recused based upon certain rulings.  We affirm.                                                                                                                                                                                                                                                                        

BACKGROUND 

SIM-DFW is a national, professional society of information technology (IT) leaders which 

seeks to connect senior level IT leaders with peers, provide opportunities for collaboration, and 

provide professional development.  Beasley was a member of SIM-DFW until April 19, 2016 when 

he was removed from the chapter during a board of directors’ meeting.  

                                                 
1 Appellee notes in its brief that its correct name is the Society for Information Management, not the Society 

of Information Management and that it is locally known as SIM-DFW.  Accordingly, we refer to appellee as SIM-

DFW. 
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In March 2016, Beasley filed a petition against SIM-DFW alleging claims for injunctive 

relief, breach of fiduciary duty, and for whistleblower protection under the Sarbanes-Oxley Act of 

2002.  On July 5, 2016, Beasley filed a motion for partial summary judgment requesting that the 

court sustain two of his declaratory judgment causes of action.  Following the hearing held on 

August 15, 2016, the trial court denied this motion by order dated August 18, 2016. 

On June 30, 2017, Beasley filed a sixth amended petition which limited his claims to claims 

for declaratory relief.  Three causes of action sought declarations that:  (1) the April 19, 2016 

expulsion meeting was void; (2) the actions taken by the board following his expulsion are also 

void until ratified by Beasley; and (3) SIM-DFW’s bylaws and articles of incorporation prohibit 

charitable donations of SIM-DFW’s assets to non-members.   

It appears that Beasley later filed a motion for no-evidence summary judgment and another 

motion for partial summary judgment.  SIM-DFW also appears to have filed a traditional and no-

evidence motion for summary judgment.  A hearing for all of these summary judgment motions 

was set for October 16, 2017.2  On October 5, 2017, however, plaintiff filed a notice of nonsuit 

and motion to dismiss all claims against all parties without prejudice.3  On October 18, 2017, SIM-

DFW filed a motion for sanctions which stated that it had incurred attorney’s fees in excess of 

$193,000 in this lawsuit.  During the hearing on this motion, the trial court requested that the 

parties provide briefing on whether there was a live request for attorney’s fees.  The trial court 

specifically requested briefing as to whether this situation merited an award of attorney’s fees if 

Beasley nonsuited to avoid an unfavorable ruling.  Both parties submitted additional briefing and 

                                                 
2 Neither Beasley’s nor SIM-DFW’s motions for summary judgment were included in the clerk’s record but 

the record does contain hearing notices for these motions. 

3 The record also contains references to the fact that Beasley’s responses to SIM-DFW’s motions for 

summary judgment were due on October 5, 2017—the same day that he filed his nonsuit and motion to dismiss all 

claims. 
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a hearing was held on November 3, 2017.4  Following the November 3 hearing, SIM-DFW’s 

counsel submitted a proposed order and the affidavits of Robert A. Bragalone and Peter S. Vogel 

supporting the request for attorney’s fees in excess of the amount the trial court awarded.  By order 

dated November 3, 2017, the trial court granted SIM-DFW’s request for attorney’s fees and 

awarded it $211,032.02.  In addition, the trial court’s order granting attorney’s fees recited the 

following: 

1.  Plaintiff filed certain declaratory judgment claims on April 15, 2016. 

2.  Defendant moved for summary judgment on those claims. 

3. The hearing on the motion for summary judgment was scheduled for October 

12, 2017, making Plaintiff’s response due on October 5, 2017. 

4. On October 5, 2017, in lieu of filing a response to the motion for summary 

judgment, Plaintiff nonsuited his entire case. 

5. The following factors support a finding that the nonsuit was filed to avoid an 

unfavorable ruling on the merits: 

(a) the timing of the nonsuit; 

(b) the strength of the motion for summary judgment; 

(c) the failure to respond to the motion; 

(d) the Plaintiff’s prior litigation history, including a dismissal of all claims 

after resting his case during trial, which dismissal he then appealed to 

the Dallas Court of Appeals;5 and  

(e) Plaintiff’s conduct during this very contentious litigation, including his 

conduct as a pro se party and as a Plaintiff in conjunction with five 

different appearances by lawyers, including the resources of eight (8) 

different judges in six (6) different courts.   

On November 8, 2017, Beasley filed a verified motion to disqualify and recuse judge.  On 

December 18, 2017, Beasley filed a first and second notice of appeal in which Beasley appeals 

                                                 
4 According to the briefing, there is no transcript for the November 3, 2017 hearing.   

5 The reference to the case involving a dismissal of all claims is to an unrelated case titled Beasley v. 
Richardson, No. 05-15-01156-CV, 2016 WL 5110506 (Tex. App.—Dallas 2016, pet. denied). 
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from “the Final Judgment order entitled ‘Order Granting Attorney’s fees [sic] as Prevailing Party 

on Declaratory Judgment Claims’ for Defendant.”6   

ANALYSIS 

A. Summary Judgment and Award of Attorney’s Fees 

In the first issue, Beasley presents an argument which seeks for this Court to “correct a 

denied motion for summary judgment when the court erred, as a matter of law, by declaring the 

wrong party as having prevailed in support of an unnecessary, unreasonable, unjust and inequitable 

judgment for attorney fees.”  In four sub-issues, Beasley argues as follows:  (1) the award of 

attorney’s fees is erroneous where there is no showing it was reasonable, necessary, just or 

equitable and when Beasley should have prevailed on the declaratory judgment claim; (2) the 

expulsion was void, as a matter of law for violating due process, as the Board refused to tell 

Beasley the reasons he faced expulsion and did not provide proper notice, and Beasley was entitled 

to relief by summary judgment; (3) the expulsion was void, as a matter of law, as the Board did 

not have a quorum and Beasley was entitled to summary judgment; and (4) the finding of “who 

prevailed” is an issue of fact to have been tried by a jury.   

 Beasley argues that the “trial court entered a final judgment declaring SIM Dallas the 

prevailing party on Beasley’s denied motion for summary judgment.”  The trial court’s order 

granting attorney’s fees, however, is unrelated to Beasley’s July 5th motion for partial summary 

judgment.  As stated in the order, the trial court declared SIM-DFW the prevailing party on 

Beasley’s declaratory judgment claims and granted SIM-DFW an award of attorney’s fees 

                                                 
6 Although we construe pro se pleadings and briefs liberally, we hold pro se litigants to the same standards 

as licensed attorneys and require them to comply with the applicable laws and rules of procedure.  In re N.E.B., 251 

S.W.3d 211, 211–12 (Tex. App.—Dallas 2008, no pet.); see also Gonzalez v. VATR Const. LLC, 418 S.W.3d 777, 784 

(Tex. App.—Dallas 2013, no pet.) (“Appellate courts must construe briefing requirements reasonably and liberally, 

but a party asserting error on appeal still must put forth some specific argument and analysis showing that the record 

and the law support his contention.”).  To do otherwise would give a pro se litigant an unfair advantage over a litigant 

who is represented by counsel.  In re N.E.B., 251 S.W.3d at 212. 
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pursuant to section 37.009 of the Texas Civil Practice and Remedies Code.  Accordingly, to the 

extent that Beasley is arguing that an award of attorney’s fees to SIM-DFW under section 37.009 

was improper, we address such arguments below in sections A(1) and (2).7  To the extent that 

Beasley is reasserting summary judgment arguments which were previously denied by the trial 

court, we will not address such arguments in this opinion because Texas law generally prohibits 

appellate review of a trial court’s interlocutory order denying a party’s motion for summary 

judgment.8  See Tex. Mun. Power Agency v. Pub. Util. Comm’n of Tex., 253 S.W.3d 184, 192 (Tex. 

2007) (recognizing that the denial of summary judgment is normally not appealable); Cincinnati 

Life Ins. Co. v. Cates, 927 S.W.2d 623, 625 (Tex. 1996) (“The general rule is that a denial of a 

summary judgment is not reviewable on appeal.”).  Here, Beasley’s motion was a motion for partial 

summary judgment and it is not properly before us.  See id.   

1) Attorney Fees (Sub-issue One) 

 In sub-issue one of the first issue, Beasley argues that the award of attorney’s fees is 

erroneous because the award was unnecessary, unreasonable, unjust and inequitable.9  Here, 

Beasley argues that the fees awarded were not just or equitable because SIM-DFW could have 

reduced its fees by taking certain actions such as pursuing dismissal of Beasley’s lawsuit prior to 

engaging protracted and costly discovery.  Beasley also argues that the amount of fees requested 

by SIM-DFW’s attorneys could not be considered reasonable because such an amount was not 

“reasonable and necessary in defense of ‘who is a member of a voluntary association.’”   

                                                 
7 We address sub-issue one of the first issue to the extent Beasley is arguing that the award of attorney fees 

is erroneous in section A(1).  We also address sub-issue four of the first issue as to whether “who prevailed” is an 

issue of fact to have been tried by a jury in section A(2). 

8 For the reasons stated in the text, we will not address sub-issue one of the first issue to the extent that 

Beasley is arguing that he should have prevailed on the declaratory judgment claim.  We will also not address sub-

issues two or three of the first issue which are summary judgment arguments previously made by Beasley which are 

not properly before us. 

9 Section 37.009 of the Texas Civil Practice & Remedies Code provides that “[i]n any proceeding under this 

chapter, the court may award costs and reasonable and necessary attorney’s fees as are just and equitable.” 
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 In response, SIM-DFW notes that the trial court requested, and it provided, affidavits of 

defense counsel supporting the request for attorney’s fees.  SIM-DFW noted that the affidavits 

detailed “the amount of fees incurred in the defense of Appellant’s claims, segregate the time spent 

defending the declaratory judgment claims as opposed to the other claims in the lawsuit, and 

address the factors in Arthur Andersen v. Perry Equipment Corp., 945 S.W.2d 812 (Tex. 1997).”  

In response to Beasley’s arguments about what SIM-DFW could have done to reduce its fees, SIM-

DFW notes that the trial court “relied on the procedural history of the case and Appellant’s 

litigation history as an experienced pro se litigant who abuses the courts, wastes significant judicial 

resources, and uses lawsuits as a means to ‘negotiate’ private and non-justiciable matters to his 

satisfaction.”10  SIM-DFW further asserts that because there is no reporter’s record for the 

November 3, 2017 hearing, this Court must presume that the evidence supports the trial court’s 

judgment. 

 An award of attorney’s fees under the Declaratory Judgments Act is reviewed for abuse of 

discretion.  Bocquet v. Herring, 972 S.W.2d 19, 21 (Tex. 1998).  The trial court does not abuse its 

discretion when its decision is based on conflicting evidence and some evidence in the record 

reasonably supports the trial court’s decision.  Indian Beach Prop. Owners’ Ass’n v. Linden, 222 

S.W.3d 682 (Tex. App.—Houston [1st Dist.] 2007, no pet.).  It is an abuse of discretion for the 

trial court to rule arbitrarily, unreasonably, or without regard to guiding legal principles.  Bocquet, 

972 S.W.2d at 21.  In addition, we review the evidence in the light most favorable to the trial 

court’s ruling, indulging every presumption in its favor.  Feldman v. KPMG LLP, 438 S.W.3d 678, 

686 (Tex. App.—Houston [1st Dist.] 2014, no pet).   

                                                 
10 As noted above, the trial court considered both Beasley’s prior litigation history and his conduct during 

this litigation when awarding SIM-DFW its attorney’s fees and costs in defense of the declaratory judgment claims.   
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   The Declaratory Judgments Act imposes four limitations on the court’s discretion to 

award attorney’s fees.  Bocquet, 972 S.W.2d at 21.  The first two limitations are that the fees must 

be reasonable and necessary and these are fact questions for the trier of fact’s determination.11  See 

id.  The other two limitations on attorney’s fees are that they must be equitable and just and these 

are questions of law.  Feldman, 438 S.W.3d at 686.   

 In regard to the reasonableness and necessity of the fees, a factfinder should consider the 

following facts:  1) the time and labor required, the novelty and difficulty of the questions involved, 

and the skill required to perform the legal service properly; (2) the likelihood that the acceptance 

of the particular appointment will preclude other employment by the lawyer; (3) the fee 

customarily charged in the locality for similar services; (4) the amount involved and the results 

obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and 

length of the professional relationship with the client; (7) the experience, reputation, and ability of 

the lawyer or lawyers performing the services; and (8) whether the fee is fixed or contingent on 

results obtained or uncertainly of the collection before the legal services have been rendered.  See 

Arthur Andersen & Co., 945 S.W2d at 818.  In this case, SIM-DFW submitted the affidavits 

following the hearing which addressed the amount of fees incurred in the defense of Beasley’s 

claims, segregated the time spent defending the declaratory judgment claims as opposed to the 

other claims in the lawsuit, and addressed the Arthur Andersen factors.  Further, we note that we 

do not have a reporter’s record of the November 3, 2017 hearing to review.  Without this record, 

we are unable to evaluate what evidence or testimony was relied on by the trial court during the 

hearing and we must presume that the evidence supports the trial court’s judgment.  See Favaloro 

v. Comm’n for Lawyer Discipline, 994 S.W.2d 815, 821 (Tex. App.—Dallas 1999, pet. stricken) 

(“If the appellant fails to bring forward a complete record, the court will conclude appellant has 

                                                 
11 We address the issue of why a jury did not determine the amount of fees in section A(2), infra. 
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waived the points of error dependent on the state of the evidence.”); Rush v. Barrios, 56 S.W.3d 

88, 96 (Tex. App.—Houston [14th Dist.] 2001,   pet. denied) (“No record was made of the hearing 

on the motion for fee forfeiture, and we must support the judgment of the trial court on any legal 

theory applicable to the case.”).  Finally, we note that the trial court did not award SIM-DFW the 

full amount of the fees it requested.  Based on our review of the record, we cannot conclude that 

the trial court abused its discretion in determining that attorney’s fees in the amount of $211,032.02 

were reasonable and necessary.      

 Under section 37.009, a trial court may exercise its discretion to award attorney’s fees to 

the prevailing party, the nonprevailing party, or neither.  Feldman, 438 S.W.3d at 685.  Here, the 

trial court determined that SIM-DFW was the prevailing party on Beasley’s declaratory judgment 

claims and was entitled to an award of attorney’s because Beasley had filed a nonsuit to avoid an 

unfavorable ruling.  Epps v. Fowler, 351 S.W.3d 862, 870(Tex. 2011). (holding that a defendant 

may be a prevailing party when a plaintiff nonsuits without prejudice if the trial court determines, 

on the defendant’s motion, that the nonsuit was taken to avoid an unfavorable ruling on the merits).  

In its order, the trial court stated that it considered the pleadings, evidence, and arguments of 

counsel and listed numerous factors in support of its decision to award fees, such as Beasley’s 

prior litigation history, the timing of the nonsuit, and Beasley’s conduct in this litigation.  We note 

that the determination of whether an award of attorney’s fees would be equitable or just is not 

susceptible to direct proof but instead is a matter of fairness in light of all the circumstances.  See 

Anglo-Dutch Petroleum Int’l v. Greenberg Peden, P.C., 522 S.W.3d 471, 494 (Tex. App.—

Houston [14th Dist.], pet. denied).  Under the circumstances described above, we conclude that 

the trial court did not abuse its discretion in determining that an award of fees to SIM-DFW was 

equitable and just.   

Accordingly, we overrule Beasley’s sub-issue one of the first issue.    
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 2.  Waiver of Jury Trial (Sub-issue Four) 

In sub-issue four of the first issue, Beasley argues that all questions of fact should be 

decided by a jury and that his declaratory judgment action “was entitled to trial by a jury.”  In 

regard to this argument, we note that there was no issue of fact for a jury to determine following 

Beasley’s nonsuit of his declaratory judgment claims.   Beasley then argues that the “determination 

of the amount of fees that are reasonable and necessary is a question of fact for the jury.”  We 

agree with Beasley’s assertion that the reasonableness and necessity of fees is a fact issue.  

Bocquet, 972 S.W.2d at 21.  Beasley, however, has not set forth any evidence that he raised an 

objection to the trial court, not a jury, making this determination.  As an appellate court, we review 

a trial court’s ruling or an objection to its refusal to rule.  See Tex. R. App. P. 33.1(a)(2); Texas 

Dep’t of Protective & Regulatory Servs. v. Sherry, 46 S.W.3d 857, 861 (Tex.2001) (constitutional 

claim on appeal in paternity suit waived by failure to raise complaint at trial) (citing Dreyer v. 

Greene, 871 S.W.2d 697, 698 (Tex.1993)); Quintana v. CrossFit Dallas, L.L.C., 347 S.W.3d 445, 

448–49 (Tex. App.—Dallas 2011, no pet.).  “Important prudential considerations underscore our 

rules on preservation.  Requiring parties to raise complaints at trial conserves judicial resources by 

giving trial courts an opportunity to correct an error before an appeal proceeds.”  In re B.L.D., 113 

S.W.3d 340, 350 (Tex. 2003).  This is called preservation of error and requires that “a party’s 

argument on appeal must comport with its argument in the trial court.”  Knapp v. Wilson N. Jones 

Mem’l Hosp., 281 S.W.3d 163, 170 (Tex. App.—Dallas 2009, no pet.); see TEX. R. APP. P. 

33.1(a)(1).  If an issue has not been preserved for appeal, we should not address it because nothing 

is presented for our review.  See In re R.B., 200 S.W.3d 311, 317 (Tex. App.—Dallas 2006, pet. 

denied) (preservation of error requires a timely objection in the absence of which nothing is 

presented for appellate court review). 
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Here, Beasley’s supplemental brief, as requested by the trial court, did not contain any 

objection to the trial court determining the reasonableness or necessity of attorney’s fees.12  Further, 

there is no reporter’s record of the November 3, 2017 hearing so there is no record that any 

objection was made and ruled upon by the trial court.  Accordingly, as Beasley cannot demonstrate 

that error was preserved, he has waived his right to complain on appeal that the trial court denied 

his right to a jury on the issue of reasonableness and necessity of fees.  See Sunwest Reliance 

Acquisitions Group v. Provident Nat’l Assurance Co., 875 S.W.2d 385, 387 (Tex. App.—Dallas 

1993, no pet.) (holding that “when a party has perfected its right to a jury trial in accordance 

with rule 216 but the trial court instead proceeds to trial without a jury, the party must, in order to 

preserve any error by the trial court in doing so, either object on the record to the trial court’s action 

or indicate affirmatively in the record it intends to stand on its perfected right to a jury trial.”). 

Accordingly, in this instance, the trial court was the proper party to decide the issue of attorney 

fees because Beasley waived his right to have a jury decide this issue.  For all the reasons described 

above, we overrule Beasley’s sub-issue four of the first issue.    

B. Lack of Jurisdiction to Award Attorney’s Fees 

In Beasley’s second issue, he argues that the trial court lacked jurisdiction to have a 

nonsuited defendant file a motion for attorney’s fees and subsequently grant an award of fees 

which had not been requested before the nonsuit.  Rule 162 provides that a dismissal “under this 

rule shall have no effect on any motion for sanctions, attorney’s fees or other costs, pending at the 

time of dismissal, as determined by the court.”  TEX. R. CIV. P. 162. 

                                                 
12  In his objections to the Bragalone and Vogel (SIM-DFW’s trial court attorneys) affidavits, Beasley did 

make the following objection:  “Plaintiff further objects to the use of the evidence as a denial of due process and 

plaintiff’s right to trial by jury.”  This objection, however, was filed after the hearing took place on November 3, 2017. 

TAB H
APP.  375

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003817&cite=TXRRCPR216&originatingDoc=I447b5450e7cf11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR162
https://a.next.westlaw.com/Link/Document/FullText?cite=875+S.W.+2d+385&fi=co_pp_sp_713_387&referencepositiontype=s


 –11– 

Both parties concede that SIM-DFW’s answer contained a request for attorney’s fees in its 

conclusion and prayer.13  To the extent that Beasley is contesting the timeliness of SIM-DFW’s 

request for attorney’s fees, we find Beasley’s argument unpersuasive.  The Texas Supreme Court 

has decided that “the trial court retains jurisdiction to address collateral matters, such as motions 

for sanctions, even when such motions are filed after the nonsuit” while the court retains its plenary 

power.  See Travelers Ins. Co. v. Joachim, 315 S.W.3d 860, 863 (Tex. 2010); see also Scott & 

White Mem’l Hosp. v. Schexnider, 940 S.W.2d 594, 596 (Tex. 1996) (“Rule 162 merely 

acknowledges that a nonsuit does not affect the trial court’s authority to act on a pending sanctions 

motion; it does not purport to limit the trial court’s power to act on motions filed after a nonsuit.  

In this case, the trial court imposed sanctions while it retained plenary jurisdiction. Nothing in Rule 

162 or any previous decision of this Court deprives a trial court of this power.”).  Courts impose 

sanctions against parties filing frivolous claims to deter similar conduct in the future and to 

compensate the aggrieved party by the costs it incurred in defending baseless pleadings.  Travelers 

Ins. Co., 315 S.W.3d at 864.  Rule 162 would frustrate these purposes if it allowed a party to escape 

sanctions by simply nonsuiting the aggrieved party.  Id. at 864–65.  The same analysis applies to 

a motion for attorney’s fees filed after a nonsuit.  See Proler v. City of Houston, 499 S.W.3d 12, 

15 (Tex. App.—Houston [14th Dist.] 2016, no pet.) (“Rule 162 ‘permits the trial court to hold 

hearings and enter orders affecting  . . . attorney’s fees . . . even after notice of nonsuit is filed.’”). 

Here, the trial court elected not to award sanctions but requested that the parties provide 

briefing on the issue of attorney’s fees.  The trial court’s order concluded that Beasley nonsuited 

his case to avoid an unfavorable ruling on the merits and, following a hearing, the trial court elected 

to award attorney’s fees pursuant to section 37.009 of the Texas Civil Practice and Remedies Code.  

                                                 
13 The clerk’s record does not contain a copy of SIM-DFW’s answer.   
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Further, all of these actions took place within the trial court’s plenary jurisdiction.14  Accordingly, 

we cannot conclude that the request for attorney’s fees was untimely.   

Beasley also argues that the attorney’s fees should not be allowed because “a trial judge is 

prohibited from imposing sanctions, veiled as attorney’s fees, against a nonsuiting party on the 

court’s own motion.”  In support of this assertion, Beasley cites to Dean v. Riser, 240 F.3d 505, 

508 (5th Cir. 2001).  The Dean case, however, addresses the impact of a voluntary dismissal of a 

civil rights case on whether defendant was entitled to attorney’s fees as a prevailing party under 

42 U.S.C. § 1983.  Id. at 507.  That court ultimately remanded the case to the trial court for a 

determination of whether plaintiff withdrew to avoid an unfavorable judgment on the merits.  Id. 

at 511.  As the Dean case addresses attorney’s fees under a federal statute, we do not find it relevant 

or persuasive.  We note, however, that the trial court in this case did conclude that Beasley filed a 

nonsuit to avoid an unfavorable ruling on the merits and, as described above, awarded SIM-DFW 

its attorney’s fees in accordance with section 37.009 of the Texas Civil Practice and Remedies 

Code.   

For all the reasons described above, we overrule Beasley’s second issue.   

C. Disqualification and Recusal  

In his third issue, Beasley argues that the trial court judge should have been disqualified or 

have recused herself for advocating for one party over another.  Beasley specifically argues that 

the trial judge should have been recused or disqualified because she was not impartial and acted 

as counsel for SIM-DFW. 

 

                                                 
14 The order of dismissal was signed on October 9, 2017.  Therefore, the trial court’s plenary jurisdiction 

expired thirty days after October 9, 2017.  See In re Bennett, 960 S.W.35, 38 (Tex. 1997) (“However, the signing of 

an order dismissing a case, not the filing of a notice of nonsuit, is the starting point for determining when a trial 

court’s plenary power expires.”).   
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1) Additional facts 

On November 8, 2017, Beasley filed a verified motion to disqualify and recuse judge.  

Judge Moore declined to recuse herself and requested that another judge be assigned to hear the 

motion.  On November 22, 2017, the presiding judge of the judicial region signed an order denying 

plaintiff’s motion to disqualify and recuse judge which provided as follows: 

After considering the evidence, the undersigned finds the motion should be denied. 

Without limitation, the motion is untimely because Plaintiff’s complaints and 

evidence show that the rulings and actions of the judge for which he seeks recusal 

begin in January of 2017 and continue throughout 2017. Yet Plaintiff did not file a 

recusal motion until November 20, 2017. While one of Plaintiff’s assertions is that 

the judge became an advocate for Defendant at a sanctions hearing, such complaint, 

again, is lodged after many months of rulings and actions Plaintiff contends support 

recusal; the judge’s November 3 ruling on sanctions also is grounded in the history 

of the case. 

 *** 

To the extent Plaintiff seeks disqualification of the judge, he has presented no valid 

legal or factual basis for disqualification.   

2) Analysis 

Beasley argues that the trial court judge should have been disqualified pursuant to the 

Texas Constitution and the Texas Rules of Civil Procedure because she acted as counsel in the 

case.15  Beasley specifically argues that the trial judge “conducted legal research” and “advocated” 

that SIM-DFW could pursue attorney’s fees.  Here, however, there was no assertion that the trial 

judge has served as a lawyer in the matter in controversy.  Before a judge is disqualified on this 

ground, “it is necessary that the judge acted as counsel for some of the parties in [the] suit before 

him in some proceeding in which the issues were the same as in the case before him.”  In re 

                                                 
15 See TEX. CONST. art. V, § 11 (“No judge shall sit in any case wherein the judge may be interested, or where 

either of the parties may be connected with the judge, either by affinity or consanguinity, within such a degree as may 

be prescribed by law, or when the judge shall have been counsel in the case.”); TEX. R. CIV. P. 18b(a)(1) (“A judge 

must disqualify in any proceeding in which:  the judge has served as a lawyer in the matter in controversy, or a lawyer 

with whom the judge previously practiced law served during such association as a lawyer concerning the matter . . . 

.”). 
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O’Connor, 92 S.W.3d 446, 448 (Tex. 2002).  Beasley’s argument that the trial judge acted “as 

counsel” in this case because the trial judge conducted independent research and requested further 

briefing or expressed her thoughts at hearings does not fall within the scope of the disqualification 

grounds of either the Constitution or the Texas Rules of Civil Procedure and, accordingly, we 

overrule this argument.   

Beasley also argues that the trial court should have recused herself because of her bias and 

prejudice against him.  The Texas Rules of Civil Procedure provide that a judge must recuse in 

any proceeding in which the judge’s “impartiality might reasonably be questioned” or if the judge 

has a “personal bias or prejudice concerning the subject matter of a party.”  See TEX. R. CIV. P. 

18b(b)(1)-(2).  We review an order denying a motion to recuse for abuse of discretion.  Drake v. 

Walker, 529 S.W.3d 516, 528 (Tex. App.—Dallas 2017, no pet.).  The movant bears the burden 

of proving recusal is warranted, and the burden is met only through a showing of bias or 

impartiality to such an extent that the movant was deprived of a fair trial.  Id.  Further, bias by an 

adjudicator is not lightly established and judicial rulings alone almost never constitute a valid basis 

for a motion to recuse based on bias or partiality.  Id.  Here, Beasley argues that the trial judge was 

biased because she raised the vexatious litigant statute during a hearing, requested additional 

briefing on the issue of attorney’s fees, and subsequently awarded a “large, flagrant attorney fees 

award against Beasley.”  We conclude that Beasley did not meet his burden to establish bias and 

overrule his third issue. 

CONCLUSION 

On the record of this case, we affirm the trial court’s judgment.   

       /David Evans/ 

       DAVID EVANS 

JUSTICE  

171286F.P05 
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Court of Appeals 

Fifth District of Texas at Dallas 

JUDGMENT 

 

PETER BEASLEY, Appellant 

 

No. 05-17-01286-CV          V. 

 

SOCIETY OF INFORMATION 

MANAGEMENT, DALLAS AREA 

CHAPTER, Appellee 

 

 On Appeal from the 162nd Judicial District 

Court, Dallas County, Texas 

Trial Court Cause No. DC-16-03141. 

Opinion delivered by Justice Evans.  

Justices Myers and Brown participating. 

 

 In accordance with this Court’s opinion of this date, the judgment of the trial court is 

AFFIRMED. 

 

 It is ORDERED that appellee SOCIETY OF INFORMATION MANAGEMENT, 

DALLAS AREA CHAPTER, recover its costs of this appeal from appellant PETER BEASLEY. 

 

Judgment entered this 1st day of November, 2018. 
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CAUSE NO. DC-16-03141 

PETER BEASLEY, § 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

Plaintiff, 

v. 
DALLASCOUNTY,TEXAS 

SOCIETY OF INFORMATION 
MANAGEMENT,DALLASAREA 
CHAPTER, 

Defendant 162ND JUDICIAL DISTRICT 

ORDER GRANTING ATTORNEY'S FEES TO DEFENDANT 
AS PREVAILING PARTY ON DECLARATORY JUDGMENT CLAIMS 

On November 3, 2017, Defendant's Supplemental Motion for Sanctions seeking to 

have Defendant declared a prevailing party and request for attorneys' fees came on for 

hearing. The Court, having considered the pleadings, evidence, and arguments of counsel, 

is of the opinion that the Defendant's Motion should be GRANTED. 

Based on the evidence presented and the procedural history of this lawsuit, the Court 

makes the following findings and conclusions: 

1. Plaintiff filed certain declaratory judgment claims on April 15, 2016. 

2. Defendant moved for summary judgment on those claims. 

3. The hearing on the motion for summary judgment was scheduled for October 12, 

2017, making Plaintiff's response due on October 5, 2017. 

4. On October 5, 2017, in lieu of filing a response to the motion for summary 

judgment, Plaintiff nonsuited his entire case. 

ORDER GRANTING ATTORNEY'S FEES 
l It 8044/35507949V, I 

PAGE l OF3 
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CAUSE NO. DC-16-03141

PETER BEASLEY,

Plaintiff,

v.

SOCIETY OF INFORMATION
MANAGEMENT, DALLAS AREA
CHAPTER,

Defendant

§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT

DALLAS COUNTY, TEXAS

162ND JUDICIAL DISTRICT

ORDER GRANTING ATTORNEY'S FEES TO DEFENDANT
AS PREVAILING PARTY ON DECLARATORY JUDGMENT CLAIMS

On November 3, 2017, Defendant's Supplemental Motion for Sanctions seeking to

have Defendant declared a prevailing party and request for attorneys' fees came on for

hearing. The Court, having considered the pleadings, evidence, and arguments of counsel,

is of the opinion that the Defendant's Motion should be GRANTED.

Based on the evidence presented and the procedural history of this lawsuit, the Court

makes the following findings and conclusions:

1. Plaintiff filed certain declaratory judgment claims on April 15, 2016.

2. Defendant moved for summary judgment on those claims.

3. The hearing on the motion for summary judgment was scheduled for October 12,

2017, making Plaintiff's response due on October 5, 2017.

4. On October 5, 2017, in lieu of filing a response to the motion for summary

judgment, Plaintiff nonsuited his entire case.

ORDER GRANTING ATTORNEY'S FEES
1118044/35507949V.I
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5. The following factors support a finding that the nonsuit was filed to avoid an 

unfavorable ruling on the merits: 

(a) the timing of the nonsuit; 

(b) the strength of the motion for summary judgment; 

(c) the failure to respond to the motion; 

(d) the Plaintiffs prior litigation history, including a dismissal of all claims 

after resting his case during trial, which dismissal he then appealed to the 

Dallas Court of Appeals1
; and 

( e) Plaintiffs conduct during this very contentious litigation, including his 

conduct as a pro se party and as a Plaintiff in conjunction with five 

different appearances by lawyers, involving the resources of eight (8) 

different judges in six ( 6) different courts. 

6. The reasonable and necessary attorney's fees and costs incurred by Defendant in 

defense of the declaratory judgment claims is ~ tJ_ \ \ J O 3 Z ; <Fl-

IT IS THEREFORE ORDERED that Defendant is declared the prevailing party on 

Plaintiffs declaratory judgment claims and that, pursuant to TEX. CIV. PRAC. & REM. 

CODE ANN. § 37.009, Plaintiff Peter Beasley is hereby ORDERED to pay Defendant's 

reasonable and necessary attorney's fees and costs in the amount of $_z.ll1 cr?J 1,,.1107--, 

1 Peter Beasley v. Seabrum Richardson and Lamont Aldridge, in the Court of Appeals for the 
Fifth District of Texas at Dallas, No. 05-15-00156-CV (September 20, 2016) 

ORDER GRANTING ATTORNEY'S FEES 
1 ll8044/35!i07949V.I 
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5. The following factors support a finding that the nonsuit was filed to avoid an

unfavorable ruling on the merits:

(a) the timing of the nonsuit;

(b) the strength of the motion for summary judgment;

(c) the failure to respond to the motion;

(d) the Plaintiffs prior litigation history, including a dismissal of all claims

after resting his case during trial, which dismissal he then appealed to the

Dallas Court of Appeals I; and

(e) Plaintiffs conduct during this very contentious litigation, including his

conduct as a pro se party and as a Plaintiff in conjunction with five

different appearances by lawyers, involving the resources of eight (8)

different judges in six (6) different courts.

6. The reasonable and necessary attorney's fees and costs incurred by Defendant in

defense of the declaratory judgment claims is ~ 1-,\ J 031. ; O"Z-

IT IS THEREFORE ORDERED that Defendant is declared the prevailing party on

Plaintiffs declaratory judgment claims and that, pursuant to TEX. ClV. PRAC. & REM.

CODE ANN. § 37.009, Plaintiff Peter Beasley is hereby ORDERED to pay Defendant's

reasonable and necessary attorney's fees and costs in the amount of$~L1J 0-:; Z~o7--
f

I Peter Beasley v. Seabrum Richardson and Lamont Aldridge, in the Court of Appeals for the
Fifth District of Texas at Dallas, No. 05-15-00156-CV (September 20,2016)

ORDER GRANTING ATTORNEY'S FEES
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SIGNED this~ day ofili~~ 

ORDER GRANTING ATTORNEY'S FEES 
1 l 18044/35507949v.t 

Presiding dge 

PAGE3 0F3 
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SIGNED this .~ dayOf~~~

ORDER GRANTING ArrORNEY'S FEES PAGE 3 OF 3
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REQUEST OF REPORTER’S RECORD PAGE 1 

Cause No. DC-16-03141 

 

PETER BEASLEY, ≈ 

≈ 

≈ 

IN THE DISTRICT COURT 

     PLAINTIFF, ≈ 

≈ 
 

v. ≈ 

≈ 
 

SOCIETY OF INFORMATION 

MANAGEMENT, DALLAS AREA 

CHAPTER,  

≈ 

≈ 

≈ 

≈ 

≈ 

OF DALLAS COUNTY, 

TEXAS 

     DEFENDANTS. ≈ 

≈ 
162nd JUDICIAL DISTRICT 

 

 

PLAINTIFF’S REQUEST FOR REPORTER’S RECORD 
 

 

Plaintiff Peter Beasley (“Plaintiff” or “Beasley”), Pursuant to Rule 34.6 of the Texas 

Rules of Appellate Procedure, requests preparation of the Reporter’s Record. 

1. Plaintiff requests transcription of the following partial proceedings between the 

parties, which had no exhibits, except as listed in 1(e)(1): 

a. August 15, 2016 (already transcribed) 

b. February 13, 2017 (already transcribed) 

c. October 4, 2017 (already transcribed) 

d. October 31, 2017 (already transcribed) 

e. November 22, 2017 (not yet transcribed) 

i. With limited exhibits of: 

1. On-line biography of Peter Vogel, 

2. District and County Clerk record of Peter Vogel’s 

appearances before the court, and 

3. Texas Secretary of State listing of Judge Maricella Moore 

as a Director for CHRISTUS Healthcare. 

FILED
DALLAS COUNTY
1/3/2018 6:37 AM

FELICIA PITRE
DISTRICT CLERK

2661
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REQUEST OF REPORTER’S RECORD PAGE 2 

2. Pursuant to Tex. R. App. P. 34.6 (c), plaintiff / appellant limits the appeal to the 

following points: 

a. Issue #1. Appealing the November 3, 2017, award of attorney fees and 

finding of “prevailing party” as the court lacked jurisdiction, the 

defendant’s lacked standing to make the late-filed request, plaintiff’s due 

process rights were violated, and the evidence was legally and factually 

insufficient to support the award of fees and the finding that SIM Dallas 

was a prevailing party at anything. 

 

b. Issue #2. Appealing the August 15, 2016, trial court’s denial of plaintiff’s 

motion for summary judgment to find the actions of the SIM Dallas 

Executive Committee on April 19, 2016, are void, as a matter of law, for 

not having a proper quorum and for not providing proper notice. 

 

c. Issue #3. Appealing the August 15, 2016, trial court’s denial of plaintiff’s 

motion for summary judgment to find the actions of the SIM Dallas 

Executive Committee since April 19, 2016, as being void, as a matter of 

law, unless ratified by Beasley, for SIM Dallas excluding him from notice 

of, debate on, and voting on any and all such matters. 

 

d. Issue #4. Appealing the February 22, 2017, trial court’s abuse of discretion 

order, as expanded October 4, 2017, in ordering that plaintiff can only talk 

to members of SIM Dallas through a deposition. 

 

e. Issue #5. Appealing the October 4, 2017, trial court’s abuse of discretion 

in holding that communications by SIM Dallas to its members about Peter 

Beasley and his company are attorney-client privileged communications. 

 

f. Issue #6. Appealing the November 10, 2017, and November 22, 2017, 

denial of the trial judge’s recusal and disqualification, as a matter of law 

and as an abuse of discretion. 

 

      Respectfully submitted, 

 

/s/ Peter Beasley 
Peter Beasley 

P.O. Box 831359 

Richardson, Texas  75083 

972-365-1170 

 

  

2662
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REQUEST OF REPORTER’S RECORD PAGE 3 

CERTIFICATE OF SERVICE 

 

I hereby certify that on the 3
rd

 day of January 2018, a true copy of the foregoing 

instrument was served on opposing counsel for the defendants by electronic means and the 

electronic transmissions were reported as complete. 

 

       _/s/Peter Beasley 

       Peter Beasley 

2663
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Tex. R. App. P. 34.6(c) 
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appeal under Rule 25.2; and 
 
(13) subject to (b), any filing that a party 

designates to have included in the 
record. 

 
(b) Request for Additional Items. 

 
(1) Time for Request. At any  time  before 

the clerk’s record is prepared, any party 
may file with the trial court clerk a 
written designation specifying items to 
be included in the record. 

 
(2) Request Must be Specific. A party 

requesting that an item be included in the 
clerk’s record must specifically describe 
the item so that the clerk can readily 
identify it. The clerk will disregard a 
general designation, such as one for “all 
papers filed in the case.” 

 
(3) Requesting Unnecessary Items. In a civil 

case, if a party requests that more items 
than necessary be included in the clerk’s 
record or any supplement, the appellate 
court may — regardless of the appeal's 
outcome — require that party to pay the 
costs for the preparation of the 
unnecessary portion. 

 
(4) Failure to Timely Request. An appellate 

court must not refuse to file the clerk’s 
record or a supplemental clerk’s record 
because of a failure to timely request 
items to be included in the clerk’s record. 

 
(c) Supplementation. 

 
(1) If a relevant item has been omitted from 

the clerk’s record, the trial court, the 
appellate court, or any party may by 
letter direct the trial court clerk to 
prepare, certify, and file in the appellate 
court a supplement containing the 
omitted item. 

 
(2) If the appellate court in a criminal case 

orders the trial court to prepare and file 
findings of fact and conclusions of law 
as required by law, or certification of the 
defendant's right of appeal as required by 
these rules, the trial court clerk must 
prepare, certify, and file in the appellate 
court a supplemental clerk’s record 
containing those findings and 

conclusions. 
 

(3) Any supplemental clerk’s record will be 
part of the appellate record. 

 
(d) Defects or Inaccuracies. If the clerk’s record 

is defective or inaccurate, the appellate clerk 
must inform the trial court clerk of the defect 
or inaccuracy and instruct the clerk to make 
the correction. 

 
(e) Clerk’s  Record  Lost  or  Destroyed.  If  a  

filing designated for inclusion in the clerk’s 
record has been lost or destroyed, the parties 
may, by written stipulation, deliver a copy of 
that item to the trial court clerk for inclusion 
in the clerk’s record or a supplement. If the 
parties cannot agree, the trial court must — 
on any party's motion or at the appellate 
court's request — determine what constitutes 
an accurate copy of the missing item and 
order it to be included in the clerk’s record or 
a supplement. 

 
(f) Original Documents. If the trial court 

determines that original documents filed with 
the trial court clerk should be inspected by the 
appellate court or sent to that court in lieu of 
copies, the trial court must make an order for 
the safekeeping, transportation, and return of 
those original documents. The order must list 
the original documents and briefly describe 
them. All the documents must be arranged in 
their listed sequence and bound firmly 
together. On any party's motion or its own 
initiative, the appellate court may direct the 
trial court clerk to send it any original 
document. 

 
(g) Additional Copies of Clerk’s Record in 

Criminal Cases. In a criminal case, the 
clerk’s record must be made in duplicate, and 
in a case in which the death penalty was 
assessed, in triplicate.  The trial court clerk 
must retain the copy or copies for the parties 
to use with the court’s permission. 
 

(h) Clerk May Consult With Parties.   The clerk 
may consult with the parties concerning the 
contents of the clerk’s record. 

 
34.6.  Reporter’s Record 
 

(a) Contents. 
 
(1) Stenographic Recording. If the 
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proceedings were stenographically 
recorded, the reporter’s record consists 
of the court reporter’s transcription of so 
much of the proceedings, and any of the 
exhibits, that the parties to the appeal 
designate. 

 
(2) Electronic Recording. If the proceedings 

were electronically recorded, the 
reporter’s record consists of certified 
copies of all tapes or other audio-storage 
devices on which the proceedings were 
recorded, any of the exhibits that the 
parties to the appeal designate, and 
certified copies of the logs prepared by 
the court recorder under Rule 13.2. 

 
(b) Request for preparation. 

 
(1) Request to Court Reporter. At or before 

the time for perfecting the appeal, the 
appellant must request in writing that the 
official reporter prepare the reporter’s 
record. The request must designate the 
exhibits to be included. A request to the 
court reporter — but not the court 
recorder — must also designate the 
portions of the proceedings to be 
included. 

 
(2) Filing. The appellant must file a copy of 

the request with the trial court clerk. 
 
(3) Failure to Timely Request. An appellate 

court must not refuse to file a reporter’s 
record or a supplemental reporter’s 
record because of a failure to timely 
request it. 

 
(c) Partial Reporter’s Record. 

 
(1) Effect on Appellate Points or Issues. If 

the appellant requests a partial reporter’s 
record, the appellant must include in the 
request a statement of the points or issues 
to be presented on appeal and will then 
be limited to those points or issues. 

 
(2) Other Parties May Designate Additions. 

Any other party may designate 
additional exhibits and portions of the 
testimony to be included in the reporter’s 
record. 

 
(3) Costs; Requesting Unnecessary 

Matter. Additions requested by another 

party must be included in the reporter’s 
record at the appellant's cost. But if the 
trial court finds that all or part of the 
designated additions are unnecessary to 
the appeal, the trial court may order the 
other party to pay the costs for the 
preparation of the unnecessary additions. 
This paragraph does not affect the 
appellate court's power to tax costs 
differently. 

 
(4) Presumptions. The appellate court must 

presume that the partial reporter’s record 
designated by the parties constitutes the 
entire record for purposes of reviewing 
the stated points or issues. This 
presumption applies even if the 
statement includes a point or issue 
complaining of the legal or factual 
insufficiency of the evidence to support 
a specific factual finding identified in 
that point or issue. 

 
(5) Criminal  Cases.  In a criminal case, if 

the statement contains a point 
complaining that the evidence is 
insufficient to support a finding of guilt, 
the record must include all the evidence 
admitted at the trial on the issue of guilt 
or innocence and punishment. 

 
(d) Supplementation. If anything relevant is 

omitted from the reporter’s record, the trial 
court, the appellate court, or any party may 
by letter direct the official court reporter to 
prepare, certify, and file in the appellate court 
a supplemental reporter’s record containing 
the omitted items. Any supplemental 
reporter’s record is part of the appellate 
record. 

 
(e) Inaccuracies in the Reporter’s Record. 

 
(1) Correction of Inaccuracies by 

Agreement. The parties may agree to 
correct an inaccuracy in the reporter’s 
record, including an exhibit, without the 
court reporter's recertification. 

 
(2) Correction of Inaccuracies by Trial 

Court. If the parties cannot agree on 
whether or how to correct the reporter's 
record so that the text accurately 
discloses what occurred in the trial court 
and the exhibits are accurate, the trial 
court must – after notice and hearing – 
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354 S.W.3d 368
Supreme Court of Texas.

CITY OF DALLAS, Petitioner,
v.

Kenneth E. ALBERT, et al., Respondents.

No. 07–0284.
|

Argued Dec. 17, 2009.
|

Decided Aug. 26, 2011.

Synopsis
Background: Firefighters and police officers sued city
for breach of contract and for declaratory relief, seeking
enforcement of city ordinance governing wage increases
for police officers, firefighters, and rescue officers. City
counterclaimed for reimbursement of overpaid wages. The
199th Judicial District Court, Collin County, Robert T.
Dry Jr., J., denied city's plea to jurisdiction. City filed
interlocutory appeal, and then, while appeal was pending,
nonsuited its counterclaim. On rehearing, the Dallas Court

of Appeals, 214 S.W.3d 631,reversed in part based on
determination that nonsuit reinstated city's immunity from
suit, and remanded for determination whether city had waived
immunity. Review was granted.

Holdings: The Supreme Court, Johnson, J., held that:

[1] city's nonsuit of counterclaim for reimbursement of
overpaid wages to police officers and firefighters did not
automatically reinstate city's immunity from suit on plaintiffs
claims that were germane to, connected with, and defensive
to city's counterclaim;

[2] city was immune from suit on claim for declaratory
judgment to extent plaintiffs sought retrospective relief; and

[3] fact that ordinance governing wage increases for police
officers, firefighters and rescue officers was enacted pursuant
to voter-approved referendum did not operate to abrogate
city's immunity from suit.

Judgment of The Court of Appeals reversed; remanded to
District Court.

Hecht, J., filed opinion concurring in part and dissenting in
part, in which Jefferson, C.J., joined.

West Headnotes (14)

[1] Municipal Corporations
Capacity to sue or be sued in general

States
Liability and Consent of State to Be Sued in

General
The State's immunity is referred to as sovereign
immunity, while that of political subdivisions
of the State is referred to as governmental
immunity.

20 Cases that cite this headnote

[2] Municipal Corporations
Capacity to sue or be sued in general

Governmental immunity is a common law
doctrine, and while its boundaries are established
by the judiciary, waivers of it are the prerogative
of the Legislature.

2 Cases that cite this headnote

[3] Municipal Corporations
Capacity to sue or be sued in general

Governmental immunity is comprised of
immunity from both suit and liability: “immunity
from liability” protects entities from judgments
while “immunity from suit” deprives courts of
jurisdiction over suits against entities unless the
Legislature has expressly consented.

44 Cases that cite this headnote

[4] States
Necessity of Consent

Immunity from suit bars an action against the
state unless the state expressly consents to the
suit.
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17 Cases that cite this headnote

[5] Municipal Corporations
Pleading

The party suing a governmental entity must
establish the state's consent to suit, which may
be alleged either by reference to a statute or to
express legislative permission.

5 Cases that cite this headnote

[6] Municipal Corporations
Actions to recover compensation

Municipal Corporations
Pay and other compensation

Public Employment
Recovery back of payments;  overpayment

City's nonsuit of counterclaim for reimbursement
of overpaid wages to police officers and
firefighters did not automatically reinstate city's
immunity from suit on plaintiffs' claim for
declaratory relief with respect to interpretation
of city ordinance governing wage increases
and for breach of contract; once trial court
acquired jurisdiction over city's claim, it also
acquired jurisdiction to resolve plaintiffs' claims
for amounts over and above amount that would
offset city claims but were germane to, connected
with, and defensive to city's counterclaim, and
it retained that jurisdiction after city nonsuited
its claim to extent trial court had acquired it,
even though plaintiffs could not recover money
damages against city because there were no
claims to offset. V.T.C.A., Local Government
Code § 271.152.

18 Cases that cite this headnote

[7] Municipal Corporations
Actions

Once a governmental entity has asserted an
affirmative claim for monetary relief, it must
participate in the litigation process as an
ordinary litigant as to that claim, and when a
governmental entity asserts affirmative claims
for monetary recovery, whether by filing suit
or by counterclaim, the trial court acquires

jurisdiction over the entity's claims and certain
offsetting, defensive claims asserted against the
entity, not because the entity effected a change
in its immunity by filing a claim, but because
the judiciary has abrogated the entity's common
law immunity from suit as to certain offsetting
claims.

25 Cases that cite this headnote

[8] Pretrial Procedure
Effect

If a claim is timely nonsuited, the controversy as
to that claim is extinguished, the merits become
moot, and jurisdiction as to the claim is lost.
Vernon's Ann.Texas Rules Civ.Proc., Rule 162.

6 Cases that cite this headnote

[9] Municipal Corporations
Capacity to sue or be sued in general

After governmental entities decide to litigate,
they are bound to participate in the litigation
process as an ordinary litigant.

2 Cases that cite this headnote

[10] Municipal Corporations
Actions to recover compensation

Municipal Corporations
Pay and other compensation

Public Employment
Increase or Reduction

City was immune from suit on claim by police
officers and firefighters for declaratory judgment
in which they sought interpretation of city
ordinance related to wage increases, in that
plaintiffs alleged that they sustained damages
equal to difference between amount of their
salaries already paid by city and amount that
city should have paid under ordinance, and
they made no claim for injunctive relief, future
payments, or any other future action from city,
and therefore, only potential relief was award
of money damages. V.T.C.A., Civil Practice &
Remedies Code § 37.006(b).
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2 Cases that cite this headnote

[11] Declaratory Judgment
Statutes as substantive or procedural

Declaratory Judgment
Jurisdiction not enlarged

The Declaratory Judgment Act does not enlarge
a court's jurisdiction; it is a procedural device
for deciding cases already within a court's

jurisdiction. V.T.C.A., Civil Practice &
Remedies Code § 37.001 et seq.

3 Cases that cite this headnote

[12] Municipal Corporations
Capacity to sue or be sued in general

A party cannot circumvent governmental
immunity by characterizing a suit for money
damages as a claim for declaratory judgment.
V.T.C.A., Civil Practice & Remedies Code §
37.006(b).

11 Cases that cite this headnote

[13] Municipal Corporations
Actions to recover compensation

Municipal Corporations
Pay and other compensation

Public Employment
Increase or Reduction

Fact that ordinance governing wage increases
for police officers, firefighters, and rescue
officers was enacted pursuant to voter-approved
referendum did not operate to abrogate city's
immunity from suit for plaintiffs' claims of
breach of contract arising out of city's application
of ordinance.

3 Cases that cite this headnote

[14] Municipal Corporations
Capacity to sue or be sued in general

Immunity protects a governmental entity from
suits for money damages absent Legislative
consent.

10 Cases that cite this headnote

Attorneys and Law Firms

*370  Barbara E. Rosenberg, Peter Brooke Haskel, James
B. Pinson, Assistant City Attorney, E. Leon Carter, Munck
Carter P.C., Richard A. Sayles, John Andrew Conway, Sayles
Werbner, P.C., Madeleine B. Johnson, Southwest Airlines,
Office of the Vice President, Thomas P. Perkins Jr., Dallas
City Attorney, Deborah G. Hankinson, William Richard
Thompson II, Hankinson Levinger LLP, Dallas, TX, for City
of Dallas.

William M. Boyd, John R. Stooksberry, Boyd Veigel, P.C.,
McKinney, TX, E. Lee Parsley, Texas Civil Justice League,
Jay B. Stewart, Terry L. Scarborough, V. Blayre Pena, Hance
Scarborough, LLP, Austin, TX, for Kenneth E. Albert.

Eric G. Calhoun, Travis & Calhoun, P.C., Dallas, TX, for
Dallas Police.

B. Craig Deats, Deats Durst Owen & Levy, P.L.L.C., Austin,
TX, for Amicus Curiae Texas State Association of Fire
Fighters.

Philip A. Lionberger, Office of the Attorney General, Austin,
TX, for Amicus Curiae State of Texas.

Ophelia F. Camina, Susman Godfrey LLP, Dallas, TX, for
Boyd Veigel, P.C.

Opinion

Justice JOHNSON delivered the opinion of the Court, in
which Justice WAINWRIGHT, Justice MEDINA, Justice
GREEN, Justice GUZMAN, and Justice LEHRMANN
joined, and in which Chief Justice JEFFERSON and Justice
HECHT joined except to Part II–B.

This appeal involves a pay dispute between the City of Dallas
and many of its police officers and firefighters. Pursuant to
a referendum approved by the voters, the City adopted an
ordinance addressing the pay of “each sworn police officer
and fire fighter and rescue officer employed by the City
of Dallas.” Claiming the City did not properly pay them
according to the ordinance, some firefighters and police
officers (collectively, the Officers) sued the City. They sought
both a declaratory judgment construing the ordinance and
damages for breach of contract. The City counterclaimed,
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alleging that if the Officers had not been paid correctly, they
had *371  been overpaid instead of underpaid and the City
was entitled to reimbursement for the overpayments. The
City eventually sought dismissal of the Officers' claims on
the basis of governmental immunity, then later dismissed its
counterclaim. The trial court denied the City's immunity claim
and this interlocutory appeal followed. During the pendency
of the appeal, the Legislature amended the Local Government
Code to provide for a limited, retroactive waiver of certain
local governmental entities' immunity from suit.

The main issues before us involve governmental immunity
from suit. We will address the issues in the order that the
court of appeals did: (1) what is the effect on the City's
immunity of its filing, then non-suiting, the counterclaim;
(2) what is the effect, if any, of the Legislature's retroactive
waiver of immunity; (3) whether the City has immunity from
the Officers' declaratory judgment action; and (4) whether the
City lacks immunity from suit because the pay ordinance was
adopted by referendum. We conclude that (1) by nonsuiting
its counterclaim the City did not reinstate complete immunity
from the Officers' pending claims; (2) the case must be
remanded for the trial court to consider whether, by amending
the Local Government Code, the Legislature waived the City's
immunity; (3) the City has immunity from the declaratory
judgment action; and (4) the ordinance having been adopted
by referendum did not result in waiver or abrogation of the
City's immunity.

I. Background

Pursuant to a referendum that voters passed, the City of
Dallas adopted an ordinance in 1979 addressing pay for police
officers, firefighters, and rescue workers. See TEX. LOC.
GOV'T CODE § 9.005(a), (b). The ordinance provided for a
15% pay raise and that “the current percentage pay differential
between grades in the sworn ranks of [the Officers] shall be

maintained.” 1

A dispute arose between the City and the Officers over
whether the ordinance provided for a one-time pay raise or
whether it provided for a one-time pay raise and also required
the percentage pay differential to be maintained indefinitely
so that if higher-ranking Officers received raises, lower-
ranking Officers also received raises in order to maintain the
differential. In 1994, the Officers sued the City.

The Officers sought both a declaratory judgment interpreting
the ordinance and damages for breach of contract. Regarding
their damages claim, the Officers argued that (1) the
ordinance amended their employment contracts and the City
was contractually bound to maintain the percentage pay
differential after its adoption; and (2) the City breached
the Officers' contracts by raising the pay of higher-ranking
Officers without also raising the *372  pay of lower-ranking
Officers to maintain the percentage pay differential required
by the ordinance. The Officers sought money damages for
back pay and benefits as well as interest.

The City responded to the Officers' suit, then some time
later filed a counterclaim to recover alleged overpayments
to the Officers. The City asserted that if the pay raises were
improper, then any raises given because the City misconstrued
the ordinance were void and the Officers who received
the raises must repay them. Later, the City filed a plea to
the jurisdiction based on governmental immunity from suit.
The Officers countered that the City's immunity had been
expressly waived by Local Government Code Section 51.075
(stating a municipality “may plead and be impleaded in any
court”) and Chapter II of the Dallas City Charter (stating the
City may “sue and be sued” and “implead and be impleaded
in all courts”). See TEX. LOC. GOV'T CODE § 51.075;
DALLAS CITY CHARTER ch. II, § 1(2), (3) (Aug.1999).

[1]  The trial court denied the City's plea to the jurisdiction,

and the City filed an interlocutory appeal. See TEX. CIV.
PRAC. & REM.CODE § 51.014(8). While the City's appeal

was pending, Texas sovereign immunity 2  law was both
clarified and modified.

On the judicial front, we issued our first opinion in Reata
Construction Corp. v. City of Dallas, 47 TEX.SUP.CT.J.

408 (Tex.2004) (Reata I ). We held that the City waived
immunity from suit by asserting claims for affirmative relief

in a lawsuit. Id. at 410. After Reata I issued, the
City nonsuited its counterclaim. Then, on rehearing, we

withdrew the Reata I opinion and substituted a new

opinion. Reata Constr. Corp. v. City of Dallas, 197
S.W.3d 371 (Tex.2006). In the new opinion we held that a
governmental entity does not have immunity from suit for
monetary claims against it that are “germane to, connected
with, and properly defensive to” affirmative claims made by
the entity, to the extent the claims against the entity offset the
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entity's claims. Id. at 378. The same day we decided Reata,

we also decided Tooke v. City of Mexia, 197 S.W.3d 325
(Tex.2006). In Tooke, we held that the phrases “sue and be
sued” and “plead and be impleaded” do not constitute clear

and unambiguous waivers of governmental immunity. Id.
at 342.

Further, while the case was pending at the court of appeals, the
Legislature enacted Texas Local Government Code Sections
271.151–.160. See Act of May 23, 2005, 79th Leg., R.S., ch.
604, § 1, 2005 Tex. Gen. Laws 1548, 1548. Those provisions
waive some local government entities' immunity from suit
for certain contract claims. See TEX. LOC. GOV'T CODE
§ 271.152. The waiver of immunity is retroactive—it applies
to claims based on contracts executed before the statute's
effective date, so long as governmental immunity has not been
previously waived with respect to the claims. Act of May 23,
2005, 79th Leg., R.S., ch. 604, § 2, 2005 Tex. Gen. Laws
1548, 1549.

In light of the judicial and legislative proceedings that took
place after the trial court made its rulings, the court of appeals
affirmed in part, reversed in part, and remanded the case for

reconsideration by the trial court. 214 S.W.3d 631, 638.
Regarding immunity, the court of appeals held that under

Reata the City did not *373 have complete immunity
once it filed a counterclaim for damages, but after it nonsuited
the counterclaim it was immune from all the Officers' breach

of contract claims. Id. at 635. The court reasoned that
the City's nonsuit of its counterclaim reinstated the City's
immunity from suit because the Officers' claims were no
longer germane to, connected with, or properly defensive to
anything the City was asserting, and the City was not making
monetary claims against the Officers so the Officers' damages

claims could not be offsets to claims of the City. Id. at
635–36. The court of appeals remanded the case for the
trial court to consider whether the Legislature retroactively
waived the City's immunity through Local Government Code

Sections 271.151–.160. Id. at 636–37. Regarding the
declaratory judgment action, the court of appeals determined
that the Officers' action could proceed, but cautioned that
money damages could not be recovered under the guise

of declaratory relief. Id. at 637. Finally, the court of
appeals held that the adopting of the ordinance by means of

referendum did not preclude the City's having immunity from

the Officers' claims. Id. at 637–38.

The parties filed cross-petitions for review, which we

granted.3

II. Discussion

A. Governmental Immunity

[2] [3] [4] [5] Governmental immunity is a common

law doctrine. City of Galveston v. State, 217 S.W.3d
466, 471 (Tex.2007). Its boundaries are established by the
judiciary, but we have consistently held that waivers of it
are the prerogative of the Legislature. Id. Governmental
immunity is comprised of immunity from both suit and

liability. See Tex. Dep't of Transp. v. Jones, 8 S.W.3d
636, 638 (Tex.1999). Immunity from liability protects entities
from judgments while immunity from suit deprives courts of
jurisdiction over suits against entities unless the Legislature
has expressly consented:

[I]mmunity from suit bars an action
against the state unless the state
expressly consents to the suit. The
party suing the governmental entity
must establish the state's consent,
which may be alleged either by
reference to a statute or to express
legislative permission. Since as early
as 1847, the law in Texas has been that
absent the state's consent to suit, a trial
court lacks subject matter jurisdiction.

Id. at 638 (citations omitted); see Hosner v. DeYoung,

1 Tex. 764, 769 (Tex.1847).4 In Reata, we concluded that
immunity from suit as to a money damages claim does
not completely deprive a trial court of jurisdiction over a
governmental entity such as the City when the entity asserts
an affirmative claim for monetary relief in a lawsuit:
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• 
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• 
• 

• 
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where the governmental entity has joined into the litigation
process by asserting its own affirmative claims for
monetary relief, we see no ill befalling the governmental
entity or hampering of its governmental functions by
allowing adverse parties to assert, as an offset, claims
germane to, connected with, and *374  properly defensive
to those asserted by the governmental entity. And, our
decisions that immunity from suit does not bar claims
against the governmental entity if the claims are connected
to, germane to, and defensive to the claims asserted by
the entity, in effect, modified the common-law immunity
doctrine and, to an extent, abrogated immunity of the entity
that filed suit.
Id. at 376–77 (emphasis added). Referencing prior

decisions dealing with the subject, including Catalina
Dev., Inc. v. Cnty. of El Paso, 121 S.W.3d 704, 705–
06 (Tex.2003), in which we discussed the possibility
that a governmental entity might waive its immunity by
conduct, we stated what may have been less than clearly
articulated in those opinions: the common law doctrine
of governmental immunity had been in a limited manner
modified and abrogated for governmental entities that file

affirmative litigation claims. Id. at 375–77.
Although litigation actions of governmental entities underlay
our decisions in Reata and similar cases, we did not hold that
those actions effected waivers of immunity; rather, they were
factors we considered in defining the contours of immunity. In
other words, we have not, in Reata or other decisions, altered
the principles that (1) the boundaries of sovereign immunity

are determined by the judiciary, City of Galveston, 217
S.W.3d at 471, and (2) waivers of sovereign immunity or
consent to sue governmental entities must generally be found

in actions of the Legislature. See id. at 468 (“We take as
our starting point the premise that in Texas a governmental
unit is immune from tort liability unless the Legislature

has waived immunity.”) (quoting Dallas Cnty. Mental
Health & Mental Retardation v. Bossley, 968 S.W.2d 339,

341 (Tex.1998)); Harris Cnty. v. Dillard, 883 S.W.2d 166,
168 (Tex.1994) ( “We have repeatedly held that the extent
of waiver of governmental immunity is a matter for the
Legislature to determine.”) (citations omitted).

Turning to the issues before us, we first address the City's

counterclaim and nonsuit. 5

B. The Counterclaim and Nonsuit

1. Effects

[6]  The City urges, and the court of appeals held, that
the City's nonsuit of its counterclaim reinstated the City's
immunity from suit. The Officers disagree, and so do we.

Pursuant to our opinion in Reata, the City's filing of a
counterclaim for affirmative relief resulted in each officer
having two possible categories of damages claims pending.
The first category consisted of claims that would offset, in
whole or in part, any recovery by the City and that were
germane to, connected with, and properly defensive to the
City's claims. The second category consisted of (1) claims
for amounts over and above the amount that would offset
the City's claim but were nevertheless germane to, connected
with, and properly defensive to the City's claims; and (2)
claims that simply were not germane to, connected with, or
properly defensive to the City's claim. The City had immunity
from suit as to both types of claims in the second category,
but it did not have immunity from suit as to claims in the
first category. Because the City did not have immunity from
suit as to claims *375  in the first category once it filed its
counterclaim, it could not either “reinstate” such immunity,
or, put differently, in effect create it, by nonsuiting.

[7]  Once a governmental entity has asserted an affirmative
claim for monetary relief, it must participate in the litigation

process as an ordinary litigant as to that claim. Reata,
197 S.W.3d at 377. And when a governmental entity asserts
affirmative claims for monetary recovery, whether by filing
suit or by counterclaim, the trial court acquires jurisdiction
over the entity's claims and certain offsetting, defensive
claims asserted against the entity. Id. That is not because the
entity effected a change in its immunity by filing a claim, but
because the judiciary has abrogated the entity's common law

immunity from suit as to certain offsetting claims. Id.

[8]  Under litigation rules applicable to ordinary litigants,
and thus to the City once it filed its counterclaim, the City
was entitled to nonsuit its counterclaims. See TEX.R. CIV. P.
162 (providing that a party may nonsuit a claim at any time
before all its evidence is introduced at trial except for rebuttal
evidence). If a claim is timely nonsuited, the controversy as
to that claim is extinguished, the merits become moot, and
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jurisdiction as to the claim is lost. See Travelers Ins. Co.

v. Joachim, 315 S.W.3d 860, 862 (Tex.2010); Univ. of
Tex. Med. Branch at Galveston v. Estate of Blackmon ex rel.
Shultz, 195 S.W.3d 98, 100 (Tex.2006) (per curiam). But a
nonsuit is not allowed to prejudice the right of an adverse
party to be heard on a pending claim for affirmative relief.

TEX.R. CIV. P. 162; see Villafani v. Trejo, 251 S.W.3d
466, 469 (Tex.2008). Because the Officers had affirmative
claims pending when the City nonsuited its counterclaim, the
trial court retained jurisdiction over the Officers' claims to the

extent it had acquired it. See Villafani, 251 S.W.3d at 469.

The money damage claim of each officer is based on
allegations that under a proper interpretation of the pay
ordinance the officer has been underpaid. The City's
counterclaim alleged that under a proper interpretation of the
ordinance if any officer had not been paid correctly then
the officer had been overpaid and the City was entitled to
recover the amount of overpayment. Both the City and the
Officers cannot be correct, unless at some time an officer was
underpaid and at another time the same officer was overpaid.
And each of the officer's claims is independent. That is, if one
officer was underpaid and another overpaid, the claims would
not be combined so that the City would owe a net amount to
the two officers together or so that the two officers together
would owe the City a net amount.

The Officers' claims clearly were germane to—that is,

relevant to 6 —and connected with the City's counterclaim:
they were both based on the question of pay for the Officers'
employment. Also, the Officers' claims were properly
defensive to the City's counterclaim because a finding that an
officer had been underpaid would at least inferentially rebut
the City's claim that the officer had been paid correctly or
overpaid for the particular period for which the underpayment

was made. See Dillard v. Tex. Elec. Coop., 157 S.W.3d 429,
430 (Tex.2005) (“An inferential rebuttal defense operates to
rebut an essential element of the plaintiff's case by proof of
other facts.”); Select Ins. Co. v. Boucher, 561 S.W.2d 474, 477
(Tex.1978) (“The basic characteristic of an inferential rebuttal
is that it presents a contrary or inconsistent theory from the
claim relied upon for recovery.” *376  ). On the other hand,
once the City nonsuited its counterclaim the Officers' claims
could not offset any recovery by the City. So although the
trial court had jurisdiction over the Officers' claims that would
have been offsets to the City's counterclaim, after its nonsuit
the City would not have a recovery for the Officers' claims

to offset. Nor could the Officers recover any judgment for
damages against the City if the City was immune from suit
as to the Officers' damages claims apart from the claims
over which the trial court had jurisdiction because of their
offsetting nature vis-a-vis the City's counterclaim. But even
though the Officers could not recover judgment for damages
against the City based on the trial court's limited jurisdiction
resulting from the City's counterclaim, the City's nonsuit did
not reinstate, or more aptly, create, immunity for the City.
Rather, it put the Officers in the posture of other similarly
situated claimants: they could not prevail on their breach of
contract claims because they could not recover a judgment for
damages and the City was not pursuing a claim for damages

to which an offset would apply. See Intercontinental Grp.
P'ship v. KB Home Lone Star LP, 295 S.W.3d 650, 655
(Tex.2009) (holding that a jury finding of “0” damages on a
contract claim requires rendition of a take-nothing judgment
when damages is the only relief sought).

2. Response to the Dissent

The dissent says that the character of the Officers' claims was
changed because “the assertion of the [City's] counterclaim
gives the plaintiff's claim a different character; it becomes
defensive and offsetting, when it was not before.” 354 S.W.3d
368, 381 (Hecht, J., dissenting). We disagree. The nature of
the Officers' claims did not change; the defensive, offsetting
claims were the same as the claims that exceeded amounts that
would offset the City's counterclaims. The dissent's approach
would result in the City's action of nonsuiting its counterclaim
effectively creating immunity for itself as to the Officers'
claims that were defensive and offsetting, thus depriving the
trial court of jurisdiction over those claims. For two primary
reasons we decline to adopt that position.

First, to the extent the trial court had jurisdiction over the
Officers' claims, the jurisdiction did not attach because the
City's actions either changed the nature or character of the
offsetting claims or somehow abrogated its immunity from
suit. Jurisdiction attached because this Court has altered the
boundaries of immunity from suit: governmental entities
do not have immunity from offsetting claims germane to,
connected to, and properly defensive to monetary claims by
the entities. The City could not reinstate or create something
it did not have. Allowing the City to create immunity for
itself by saying that nonsuiting a counterclaim changes
the character of the Officers' claims would substantively
clothe the City with the power to deprive the trial court of
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jurisdiction by its actions. Just as the City generally cannot
waive immunity from suit by its actions, it cannot create
immunity by its actions.

Second, there is no need to alter established principles in
this area of the law when applying established principles
addresses the issue. Under established principles and rules,
the end result of the City's nonsuit is the same regardless
of whether the nonsuit results in the Officers' claims
being disposed of by a plea to the jurisdiction or another
proceeding such as by motion for summary judgment.
Summary judgment might take a little longer to obtain
and result in more attorney's fees and effort by the City
than would a plea to the jurisdiction, but the City made
the choice to expend time and assets on litigation *377
when it filed its counterclaim. And a governmental entity
in the City's position will effectively continue to have the
option of having its immunity from suit determined by
interlocutory appeal. The entity still has immunity from suit
as to claims in the second category outlined above. Once
the entity asserts that it has such immunity, the trial court's
ruling on the question will ordinarily remain subject to
interlocutory appeal. The dissent's proposed course would
create uncertainty and litigation over whether, and if so, when
and how an entity's conduct in some manner resulted in a
change in its immunity—regardless of whether the change
is labeled as being the result of waiver or a change in the
character of one of the claims against it.

[9]  The dissent says that failing to afford a governmental
entity full immunity from suit after nonsuiting claims for
relief will cause much confusion. We disagree. There will be
no more confusion than before such a nonsuit. Assuming the
entity had full immunity before making its affirmative claims,
if it decides to forego its claims it can dismiss them, make
both a motion for summary judgment and a motion to dismiss
based on immunity from suit, and it should prevail on all
the claims against it regardless of whether the claims against
it were defensive, offsetting claims, or otherwise. Such a
process comports with our prior decisions to the effect that
after governmental entities decide to litigate, they are bound
to participate in the litigation process as an ordinary litigant.

E.g., Reata, 197 S.W.3d at 377. The process also precludes
entities from having the power to, by their actions, deprive a
trial court of jurisdiction by nonsuiting if matters do not go
well for them as to their affirmative claims.

Accordingly, we disagree with the court of appeals to the
extent it held that the City reinstated full immunity from suit
by nonsuiting its counterclaim.

C. Legislative Waiver of Immunity

Section 271.152 of the Local Government Code provides:

A local governmental entity that
is authorized by statute or the
constitution to enter into a contract
and that enters into a contract subject
to this subchapter waives sovereign
immunity to suit for the purpose of
adjudicating a claim for breach of
the contract, subject to the terms and
conditions of this subchapter.

TEX. LOC. GOV'T CODE § 271.152. A “contract subject
to this subchapter” is defined as “a written contract stating
the essential terms of the agreement for providing goods
or services to the local governmental entity that is properly
executed on behalf of the local governmental entity.” Id. §
212.151(2). The language is a clear and unambiguous waiver
of governmental immunity for certain breach of contract

suits. City of Houston v. Williams, 353 S.W.3d 128, 135
(Tex.2011).

The court of appeals remanded the issue of whether the Local
Government Code amendments waive the City's immunity for
the Officers' breach of contract claims. Neither party appealed
that ruling.

We have remanded cases that were on appeal when the
Legislature enacted the waiver of immunity in order that trial
courts could first consider the waiver issue. See, e.g., City
of Houston v. Clear Channel Outdoor, Inc., 197 S.W.3d 386,

386–87 (Tex.2006); McMahon Contracting, L.P. v. City of
Carrollton, 197 S.W.3d 387, 387 (Tex.2006). Albert has, by
post-submission motion, sought leave for the parties to submit
briefing on and have us consider the issue. We recognize
that this case has been pending for an extraordinarily long
time because of various factors, many of which were out of
the control of *378  the parties. Nevertheless, we decline to
address the merits of the issue in light of (1) the failure of the
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parties to challenge the court of appeals' remanding of it, and
(2) our having remanded similarly situated cases so the trial
court could first consider the statutory waiver issue.

We next address whether immunity precludes the Officers'
action under the Declaratory Judgment Act (DJA) for
construction of the pay ordinance. The court of appeals held
that it did not.

D. The Declaratory Judgment Action

[10]  [11]  [12]  While the case was awaiting oral argument

here, we decided City of El Paso v. Heinrich, 284 S.W.3d
366 (Tex.2009). We affirmed the principle that the DJA does
not enlarge a court's jurisdiction; it is a procedural device for

deciding cases already within a court's jurisdiction. Id. at

370–71; Tex. Natural Res. Conservation Comm'n v. IT–
Davy, 74 S.W.3d 849, 855 (Tex.2002). The DJA waives a
municipality's immunity in a suit that involves the validity
of a municipal ordinance, TEX. CIV. PRAC. & REM.CODE
§ 37.006(b), but a party cannot circumvent governmental
immunity by characterizing a suit for money damages as

a claim for declaratory judgment. City of Houston v.
Williams, 216 S.W.3d 827, 828–29 (Tex.2007) (per curiam).
For example, in Williams, we held that the City of Houston
was immune from suit where a group of firefighters was
seeking a declaratory judgment regarding statutory lump sum

payments of accumulated vacation and sick leave. Id. at
828. We held that because the firefighters' only alleged injury
had already occurred and their only plausible remedy was
an award of money damages, they could not circumvent
the City's governmental immunity by requesting declaratory

relief. Id. at 829.

The Officers are not attempting to invalidate the pay
ordinance. To the contrary, they are attempting to enforce the
ordinance according to its terms as they read it. And like
the firefighters in Williams, the Officers do not dispute that
the City is immune from their declaratory judgment claims
regarding past due payments. But they claim that the City's
immunity is waived as to their declaratory judgment action
seeking an interpretation of the ordinance and contract with
regard to the salary to be paid in the future. Assuming without
deciding that the City's immunity would be waived in such a
situation, we disagree that the Officers sought a declaration
governing their future relationship with the City. In their

trial court pleadings, the Officers alleged that they sustained
damages equal to the difference between the amount of their
salaries already paid by the City and the amount the City
should have paid. They also asserted that they were seeking no
damages for any back pay accrued following May 27, 1998,
when the City adopted another pay resolution. The Officers
made no claim for injunctive relief, future payments, or any
other future action from the City. Because the Officers' only
potential relief was an award of money damages, the City is

immune from their declaratory judgment claims. See id.

The Officers assert that if we determine their declaratory
judgment claims are actually ultra vires claims that they
should have brought against city officials, then we should
remand the case so they can amend their pleadings. See

Heinrich, 284 S.W.3d at 371–72 (holding that a suit
seeking a declaratory judgment that a governmental official
acted without legal or statutory authority, such as where
a statute or the constitution requires that a contract be
performed in a certain way, is an ultra vires claim that must
be brought against the official). But Heinrich clarified that
*379  only prospective, not retrospective, relief is available

in an ultra vires claim. Id. at 376. Because the Officers
sought only retrospective relief, their declaratory judgment

claims must be dismissed. See id.

We turn next to the Officers' assertion that the City does
not have immunity because the pay ordinance was adopted
through the referendum process. The court of appeals
disagreed with the Officers. So do we.

E. Effect of the Referendum

[13]  The Officers assert that because this is a suit to enforce
a voter-approved referendum, governmental immunity does
not, or should not, apply. Addressing their arguments in
logical order, we first consider their contention that on a
policy basis the City's immunity in suits such as this should
be abrogated. Referencing Reata, the Officers posit that
because governmental immunity is a common-law doctrine,
the Court should hold that it does not exist here because
the purposes for immunity are inapplicable. The Officers
claim that because the City's citizens made a policy decision
requiring expenditure of city money, the rationale behind
immunity—to protect the public treasury—is missing. See
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Heinrich, 284 S.W.3d at 375–76 (noting that the modern
justification for immunity is protecting the public fisc).

[14]  The Officers' suit is for pay they assert is due and
unpaid. The City asserts it does not owe the money. If the
City is correct, the voters did not approve expenditure of
the funds in the referendum. And suit to determine whether
the Officers or the City is correct constitutes a suit for
money damages. We have long recognized that immunity
protects a governmental entity from suits for money damages

absent Legislative consent. See Heinrich, 284 S.W.3d at

377; Fed. Sign v. Tex. S. Univ., 951 S.W.2d 401, 405
(Tex.1997). In Reata, we concluded that immunity from suit
was abrogated to a limited degree for two primary reasons:
first, it would have been fundamentally unfair to allow the
City to assert affirmative claims against another party while
claiming immunity from the other party's claims connected
to, germane to, and defensive to the City's claims; and second,
the City had little room to complain about litigation costs
because it had decided to expend resources on litigation when

it filed its affirmative claim. Reata, 197 S.W.3d at 375–
76. But here we do not see any fundamental unfairness or
inequity occurring just because the ordinance was adopted
through the referendum process. Nor do we see how the fact
that the ordinance was adopted by referendum should cause it
to be treated any differently for immunity purposes from one
adopted by the Dallas City Council. No one urges that it is any
more or less effective as an ordinance than any other validly
adopted ordinance. Accordingly, we decline to abrogate the
City's immunity from suit based on the ordinance because it
was adopted by referendum.

We next consider the Officers' arguments that consent to their
suit against the City exists. First, they assert that the ordinance
must be considered consent for suit because the referendum
is only effective if its results are enforceable, and allowing
immunity to trump an action to enforce the ordinance defeats
the true purpose of the referendum. Again we disagree. The
purpose of the referendum was to adopt the ordinance, just
as that is the intent of any legislative body that adopts an
ordinance or law. When the citizens approved the ordinance
by referendum they were acting as the legislative body of the

City. See Blum v. Lanier, 997 S.W.2d 259, 262 (Tex.1999)
“Citizens who exercise their rights under initiative provisions
*380  act as and ‘become in fact the legislative branch of

the municipal government.’ ” (quoting Glass v. Smith,
150 Tex. 632, 244 S.W.2d 645, 649 (1951)). Their actions

in that capacity had the same effect insofar as adoption of
the ordinance as legislative actions of the city council would
have had if the council had adopted the ordinance absent
the referendum. Moreover, the Officers do not argue that
language in the ordinance purports to give consent for their
damages suit against the City, even if a city ordinance could

waive immunity. 7

Next, the Officers argue that because the pay ordinance
was adopted by referendum, that is, the citizens acting as a
legislative body, immunity from suit must have been waived
because the City would otherwise be asserting immunity
against itself. The Officers reference City of Canyon v. Fehr, in
which the court of appeals held that governmental immunity
did not bar a suit by citizens to compel the City to order a

referendum. 121 S.W.3d 899, 902–03 (Tex.App.-Amarillo
2003, no pet.). The argument misses the mark. In Fehr,
citizens who opposed new zoning ordinance amendments
sued the City, seeking to have the changes submitted as an

issue in a referendum election. Id. at 901–02. The court
of appeals reasoned that because the citizens were acting as
the legislative branch of the city in the referendum process,
allowing the city to invoke governmental immunity as to their
suit would effectively result in the city using the immunity

doctrine against itself. Id. at 902–03; see also Blum,
997 S.W.2d at 262. In Blum, the Court concluded that those
who are qualified to vote and who sign a petition for initiative
and referendum “have a justiciable interest in seeing that their

legislation is submitted to the people for a vote.” Blum, 997
S.W.2d at 262. The concepts underlying Fehr and Blum are
not relevant here. The Officers are not acting as the legislative
branch of the City. They are acting as private citizens seeking
to recover money damages.

Based on the foregoing, we conclude that adoption of the
ordinance by referendum did not result in loss, removal, or
waiver of the City's governmental immunity as to the Officers'
claims. We further conclude, as did the court of appeals, that
the ordinance itself does not serve as consent to the Officers'
suit just because it was adopted by referendum.

III. Conclusion

The judgment of the court of appeals is reversed and the
case is remanded to the trial court for further proceedings in
accordance with this opinion.

WESTLAW TAB H
APP.  401

https://a.next.westlaw.com/Link/Document/FullText?cite=121+S.W.+3d+899&fi=co_pp_sp_4644_901&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=197+S.W.+3d+902&fi=co_pp_sp_4644_902&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=354+S.W.+3d+368
https://a.next.westlaw.com/Link/Document/FullText?cite=284+S.W.+3d+375&fi=co_pp_sp_4644_375&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=284+S.W.+3d+377&fi=co_pp_sp_4644_377&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=284+S.W.+3d+377&fi=co_pp_sp_4644_377&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=951++S.W.+2d++401&fi=co_pp_sp_713_405&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=197+S.W.+3d+375&fi=co_pp_sp_4644_375&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=997+S.W.+2d+259&fi=co_pp_sp_713_262&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=244+S.W.+2d+645&fi=co_pp_sp_713_649&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=121+S.W.+3d+899&fi=co_pp_sp_4644_902&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=997+S.W.+2d+262&fi=co_pp_sp_713_262&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=997+S.W.+2d+262&fi=co_pp_sp_713_262&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=997+S.W.+2d+262&fi=co_pp_sp_713_262&referencepositiontype=s


City of Dallas v. Albert, 354 S.W.3d 368 (2011)
54 Tex. Sup. Ct. J. 1609

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 11

Justice HECHT filed an opinion concurring in part and
dissenting in part, in which Chief Justice JEFFERSON joined.

Justice HECHT, joined by Chief Justice JEFFERSON,
concurring in part and dissenting in part.
I join in all but Part II–B of the Court's opinion.

In Reata Construction Corp. v. City of Dallas, we held
that the government's immunity from suit on a claim for
damages does not extend to a claim asserted as an offset to
a claim on which the government itself has sued and that
is “germane to, connected with and properly defensive to”

*381  the government's claim. 1  Thus, for example, when the
government is sued for damages and asserts a counterclaim,
it is not immune from the plaintiff's suit to the extent his
claim is defensive and offsetting. The counterclaim does not
waive immunity; that would contradict the rule that waiver

of immunity is generally a legislative matter. 2  Rather, the
assertion of the counterclaim gives the plaintiff's claim a
different character; it becomes defensive and offsetting, when
it was not before. In my view, when the counterclaim is
nonsuited or lost, the plaintiff's claim is no longer defensive
and offsetting and is therefore barred by immunity. Just
as the assertion of the counterclaim gave the plaintiff's
claim a different character, when the counterclaim is gone,
the plaintiff's claim loses that character. Immunity is not
“reinstated”—the word the Court uses. The government is
simply not immune from suit on defensive, offsetting damage
claims, but is immune from damage claims that are not
defensive and offsetting.

The Court rejects this simple approach for two reasons. First,
it argues, the government cannot create immunity by its own

actions. 3  I agree. We have held, for example, that when
the government is sued on a claim for which immunity is
waived, it cannot gain immunity by settling and then refusing

to perform its obligations under the settlement agreement. 4

But nonsuiting a counterclaim, thereby leaving the plaintiff
with a claim that is non-defensive, does not create immunity.
Suppose the plaintiff, too, nonsuits, then refiles the same
claim. If his claim is not barred, then only the government's
nonsuit has consequences. But if the plaintiff's claim is barred,
as it surely is, it is not because he has re-created immunity
by nonsuiting; it is because he does not have a defensive,
offsetting claim.

The second reason the Court rejects my simple approach

is that it offers “no benefit”. 5  Even if the government is
no longer immune from the plaintiff's suit after nonsuiting
its counterclaim, the most the plaintiff can achieve is an
offset against the government's recovery, and the government
no longer has a claim. Of course, as the Court notes, the
government can assert immunity by a plea to the jurisdiction
and immediately appeal an adverse ruling, and to defeat the
plaintiff's claim on the merits, it must move for summary
judgment and wait to appeal an adverse ruling until the end of
the case. This, the Court admits, “might take a little longer ...
and result in more attorney's fees”, but the government should
lie in the bed it has made. Perhaps so, but that seems to me to
be a policy choice the Legislature should make. There is, in
fact, some benefit to the government in being relieved of the
additional burden, as the Court itself admits.

The Court holds instead that the result of the government's
nonsuiting a counterclaim is extremely convoluted. In this
case, when the City filed a counterclaim to the officers'
damage claims,

each officer had two possible
categories of money damages claims
pending. The first category consisted
of claims that would offset, in whole or
in part, any recovery by the City and
that were germane to, connected with,
and properly defensive to the City's
claims. The second category consisted
of (1) claims for *382  amounts
over and above the amount that
would offset the City's claim but were
nevertheless germane to, connected
with, and properly defensive to the
City's claims; and (2) claims that were
not germane to, connected with, or
properly defensive to the City's claim.
The City had immunity from suit as
to both types of claims in the second
category, but it did not have immunity
from suit as to claims in the first
category. Because the City did not
have immunity from suit as to claims
in the first category once it filed its
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counterclaim, it could not “reinstate”

such immunity by nonsuiting. 6

Maybe a chart will help. This, I think, illustrates the passage
just quoted:

In the Court's view, the City's dismissal of its counterclaim
could not and did not alter these categories. So the City
has lost its immunity from offsetting claims but retained
it from non-offsetting claims. The problem is, with no
counterclaim, there is no way to determine which of the
plaintiffs' claims are offsetting and which are non-offsetting,
because the counterclaim will never be adjudicated. The
determination is important because the City can still assert
immunity to non-offsetting claims by a plea to the jurisdiction
and immediately appeal an adverse ruling. Since the
determination is impossible to make, it is not clear whether the
City can still assert immunity or is left to attack the officers'
claims on the merits.
Immunity for Category 2(1) claims is critical to the Court's
position. Its loss by nonsuiting the counterclaim would offend
the rule that has driven the Court to this monstrosity in the first
place: that the government cannot waive or create immunity
by its litigation conduct. Yet the survival of such immunity
makes the Court's position unworkable.

The Court seems intent on punishing the government for
asserting and then nonsuiting a counterclaim, but this is a
classic example of cutting off the nose to spite the face. There
are now two different ways for the government to establish
non-liability, one by assertion of immunity and the other by
challenging the merits of *383  the plaintiff's claim; two
different vehicles for raising the issue; and two different kinds
of appeals. Actually, there are probably now three different
kinds of appellate review: immediate, interlocutory appeal,

appeal from a final judgment, and mandamus, to substitute for
the interlocutory appeal the Court has denied the government
after the counterclaim is nonsuited. Let the litigation and
confusion begin. Appellate courts running out of something
to do will regard today's ruling as good news.

I repeat: when the government abandons or loses its claim,
an opposing claim is no longer defensive and offsetting and
should therefore be held to be barred by immunity, employing
the usual procedures, just as if the counterclaim had not
been asserted. From the Court's contrary view, I respectfully
dissent.

Justice WILLETT filed a dissenting opinion.

Justice WILLETT, dissenting.
Does Local Government Code Section 271.152 apply to
waive the City's immunity? The Court wisely concludes the
trial court should first tackle this potentially dispositive issue.
If Section 271.152 applies, then that's that—the City has no
immunity—making the balance of today's decision purely
advisory, something the Court readily admits: “some of our

discussion may not be necessary.” 1  To clarify, the Court is
unwilling to decide what is possibly controlling but willing
to pre-decide what is purely contingent. If bad facts make
bad law, then old cases make odd law. This litigation began
in 1994, and I well understand the Court's desire to prod it
along. But we should not leapfrog lower-court review by pre-
answering a host of subsidiary questions that will never be
asked if Section 271.152 indeed applies. Finding the Court's
advisory opinion inadvisable, I respectfully dissent.

The myriad governmental-immunity issues in this case
provoke varied views. In their competing opinions, JUSTICE
JOHNSON and JUSTICE HECHT debate a particularly
vexing point: the existence (or not) of the City's immunity
once it nonsuited its counterclaims. I think it unnecessary
and improper for the Court to reach this and other satellite
issues unless and until it determines that Section 271.152 is
inapplicable—if it is. That “if” is mighty consequential, and
mighty worthy of lower-court examination.

As the Court recognized earlier this year and reaffirms today,
Section 271.152 effects a “clear and unambiguous” (and
retroactive) waiver of governmental immunity in certain

breach-of-contract suits. 2  Is this such a suit? If so, then the

City lacks immunity. 3  What weight is then due the Court's

gennane to, connected with, 
and properly defensive to counterclaim 
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lengthy discussion of various other issues, all interesting but
all incidental (the effect of the counterclaim, the declaratory-

judgment action, and the referendum)? 4  As my LSAT
instructor used to (mis)state: “It's irrelevant.”

*384  Under article V, section 8 of the Texas Constitution,
we decide concrete cases; we do not dispense contingent
advice. The “judicial power does not embrace the giving

of advisory opinions,” 5  those that decide an academic 6

or “abstract question of law without binding the parties.” 7

Prudent development of the State's jurisprudence requires
that courts refrain from giving “advice ... upon speculative,

hypothetical, or contingent situations.” 8  To be sure, this long-
running case poses important issues of Texas immunity law,
issues we may need to decide one day. But today is not that
day.

As the Court notes, Section 271.152 was enacted while
this case was already at the court of appeals, meaning

the trial court never had an opportunity to consider its
applicability. Likewise, the court of appeals did not discuss
it, and neither party challenged that court's decision not
to discuss it. Today this Court wisely declines to short-
circuit lower-court review of whether Section 271.152 waives
the City's immunity, a path we have consistently followed

in analogous Chapter 271 cases. 9  My quibble lies in the
Court's eagerness to undertake a full-dress analysis of various
subissues, all of which evaporate if Section 271.152 applies.
The Court has enough to keep itself busy without premature
predecisions and consultative guidance that presupposes—if
not predestines—a certain lower-court path.

Again, because I find the Court's opinion advisory—and thus
inadvisable—I respectfully dissent.

All Citations

354 S.W.3d 368, 54 Tex. Sup. Ct. J. 1609

Footnotes
1 The ordinance, in relevant part, states:

Be it ordained that: (1) From and after October 1, 1978, each sworn police officer and fire fighter and rescue officer
employed by the City of Dallas, shall receive a raise in salary in an amount equal to not less than 15% of the base
salary of a City of Dallas sworn police officer or fire fighter and rescue officer with three years service computed on
the pay level in effect for sworn police Officers and fire fighters and rescue Officers of the City of Dallas with three
years service in effect in the fiscal year beginning October, 1977; (2) The current percentage pay differential between
grades in the sworn ranks of the Dallas Police Force and the Fire Fighter and Rescue Force shall be maintained;
and (3) Employment benefits and assignment pay shall be maintained at levels of not less than those in effect for
the fiscal year beginning October, 1977.

Dallas, Tex., Ordinance 16084 (Jan. 22, 1979).
2 The State's immunity is referred to as sovereign immunity, while that of political subdivisions of the State is referred to as

governmental immunity. Reata Constr. Corp. v. City of Dallas, 197 S.W.3d 371, 374 (Tex.2006). For ease of reference
we will generally use the term “governmental immunity.”

3 We consolidated four petitions, City of Dallas v. Albert (No. 07–0284), City of Dallas v. Barber (No. 07–0285), City of Dallas
v. Arredondo (No. 07–0286), and City of Dallas v. Willis (No. 07–0287). We separately consolidated two other petitions,
City of Dallas v. Martin (No. 07–0288), and City of Dallas v. Parker (No. 07–0289). The Court heard oral argument on all
six petitions at the same time. The State of Texas submitted an amicus curiae brief.

4 When we refer to immunity, we will be referring to immunity from suit unless otherwise stated.
5 Without intending to indicate an opinion on the matter, we acknowledge that on remand the trial court may determine

that amendments to the Local Government Code have waived the City's immunity from suit. If that occurs, some of our
discussion may not be necessary to resolution of the issues. Nevertheless, because this case has been pending for so
long we address the issues to give the courts below and the parties guidance.

6 See BLACK'S LAW DICTIONARY 756 (9th ed.2009).
7 In Tooke, the argument was made that the city waived immunity by charter language providing the city “may sue and

be sued, ... implead and be impleaded in all courts and places and in all matters whatsoever.” 197 S.W.3d at 344.
We did not address the question of whether the city could waive its own immunity from suit because even if it could, the
language in question did not clearly and unambiguously do so. Id.
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1 197 S.W.3d 371, 377 (Tex.2006).
2 Id. at 375.
3 Ante at 376.
4 Tex. A & M Univ.-Kingsville v. Lawson, 87 S.W.3d 518 (Tex.2002).
5 Ante at 376.
6 Ante at 374–75.
1 The Court acknowledges that if Section 271.152 applies, “some of our discussion may not be necessary to resolution

of the issues.” Ante at 374 n. 5.
* * *

2 City of Houston v. Williams, 353 S.W.3d 128, 134 (Tex.2011); see also TEX. LOC. GOV'T CODE § 271.152.
3 TEX. LOC. GOV'T CODE § 271.152
4 See ante § II A–B, D–E.
5 Firemen's Ins. Co. of Newark, N.J. v. Burch, 442 S.W.2d 331, 333 (Tex.1968).
6 See City of West Univ. Place v. Martin, 132 Tex. 354, 123 S.W.2d 638, 639 (Tex.1939).
7 Tex. Ass'n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 444 (Tex.1993).
8 Patterson v. Planned Parenthood of Houston & Se. Tex., Inc., 971 S.W.2d 439, 443 (Tex.1998) (citing Camarena

v. Tex. Emp't Comm'n, 754 S.W.2d 149, 151 (Tex.1988)).
9 City of Houston v. Williams, 216 S.W.3d 827, 829 (Tex.2007); City of Houston v. Clear Channel Outdoor, Inc., 197

S.W.3d 386, 386–87 (Tex.2006); McMahon Contracting, L.P. v. City of Carrollton, 197 S.W.3d 387, 387 (Tex.2006).

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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556 S.W.3d 831
Supreme Court of Texas.

Brian DEROECK, Melinda Young, and
Kathryn Boykin, Co–Trustees of the Walter
A. DeRoeck QTIP Trust, Assignee of Texas

Capital Bank National Association, Petitioners,
v.

DHM VENTURES, LLC, James W. Moritz,
and Nathan W. Halsey, Respondents

NO. 17–0033
|

Opinion delivered: June 22, 2018
|

Rehearing Denied October 19, 2018

Synopsis
Background: Holder of note secured by deed of trust and
guaranteed by borrower's principals filed amended complaint
to recover on balance due on note and acknowledgment
of debt. The 126th Judicial District Court, Travis County,
granted defendants' motion for summary judgment and denied
holder's motion for summary judgment. Holder appealed. The

Austin Court of Appeals, 2016 WL 4270000, Amy Clark–
Meachum, J., affirmed. Petition for review was granted.

Holdings: The Supreme Court held that:

[1] holder was not required under pleading rules to
“specifically and clearly” plead cause of action for
acknowledgment of debt “in plain and emphatic terms,”

[2] holder adequately pleaded claim against borrower and
guarantors for acknowledgment of debt.

Reversed and remanded.

Procedural Posture(s): On Appeal; Judgment; Motion for
Summary Judgment.

West Headnotes (9)

[1] Limitation of Actions

Nature in general
A suit on a debt is separate from a suit on a
later written acknowledgment of the debt, and the
latter is not barred by limitations merely because
the former is. Tex. Civ. Prac. & Rem. Code Ann.
§ 16.065.

Cases that cite this headnote

[2] Limitation of Actions
Construction and Operation

A claim of acknowledgment of a debt, as a cause
of action separate from an action on the debt for
statute of limitations purposes, does not always
require an explicit promise to pay the debt;
rather, if the writing acknowledges the justness
of the claim, the acknowledgment imports (1)
an admission that the claim is a subsisting debt
and (2) a promise to pay it, if unaccompanied by
any circumstances repelling the presumption of
willingness or intention to pay.

Cases that cite this headnote

[3] Limitation of Actions
Time of making

The acknowledgment of a debt, as a cause of
action separate from an action on the debt for
statute of limitations purposes, can come before
or after suit on the debt is barred by limitations.

Cases that cite this headnote

[4] Limitation of Actions
Acknowledgment, new promise, and part

payment
A pleading of acknowledgment of a debt, as a
cause of action separate from an action on the
debt for statute of limitations purposes, must be
made upon the new promise and must declare
upon it as the cause of action, in order to avoid a
plea of limitation on the original debt.

Cases that cite this headnote

[5] Limitation of Actions
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Acknowledgment, new promise, and part
payment
In pleading acknowledgment of a debt, as a cause
of action separate from an action on the debt
for statute of limitations purposes, the correct
practice is either (1) to quote the writing alleged
to constitute the new promise, or (2) to attach it
to the pleading as an exhibit.

Cases that cite this headnote

[6] Limitation of Actions
Acknowledgment, new promise, and part

payment
In pleading acknowledgment of a debt, as a
cause of action separate from an action on the
debt for statute of limitations purposes, holder
of note secured by deed of trust and guaranteed
by borrower's principals needed only to set forth
claim for relief containing short statement of
cause of action sufficient to give fair notice
of claim involved; holder was not required to
“specifically and clearly” plead cause of action
“in plain and emphatic terms.” Tex. R. Civ. P. 47.

Cases that cite this headnote

[7] Pleading
Statement of cause of action in general

A petition is sufficient if it gives fair and
adequate notice of the facts upon which the
pleader bases his claim. Tex. R. Civ. P. 47.

Cases that cite this headnote

[8] Pleading
Sufficiency of allegations in general

Pleading
Statement of cause of action in general

In determining whether a pleading adequately
states a cause of action, the key inquiry is
whether the opposing party can ascertain from
the pleading the nature and basic issues of the
controversy and what testimony will be relevant.
Tex. R. Civ. P. 47.

Cases that cite this headnote

[9] Limitation of Actions
Acknowledgment, new promise, and part

payment
Holder of note secured by deed of trust and
guaranteed by borrower's principals adequately
pleaded claim against borrower and guarantors
for acknowledgment of debt, independent
of cause of action to recover balance due
on note, which was barred by four-year
limitations period, despite defendants' assertion
that allegations in support of acknowledgment
claim were contained in section captioned
“avoidance of defendants' limitations defense”;
holder alleged that borrower and guarantors
acknowledged debt evidenced by note and
loan documents and showed willingness to pay
balance after loan matured, and that effect of
acknowledgment was to create new promise to
pay old debt, and avoidance merely characterized
function of acknowledgment claim and did not
suggest that no claim was being asserted.

Cases that cite this headnote

*833  ON PETITION FOR REVIEW FROM THE COURT
OF APPEALS FOR THE THIRD DISTRICT OF TEXAS.
AMY CLARK–MEACHUM, JUDGE

Attorneys and Law Firms

J. Woodfin Jones, Alexandra W. Albright, Wallace B.
Jefferson, Alexander Dubose, Jefferson & Townsend LLP,
515 Congress Avenue, Suite 2350, William R. Hemphill Jr.,
Kasling, Hemphill, Dolezal, & Atwell, L.L.P., 301 Congress
Avenue, Suite 300, Austin, TX, for Petitioners.

Eric J. Taube, Andrew P. Vickers, Rola Daaboul, Waller
Lansden Dortch & Davis, LLP, 100 Congress Avenue, Suite
1800, Craig T. Enoch, Shelby L. O'Brien, Enoch Kever PLLC,
Bridgepoint Plaza, 5918 W. Courtyard Dr., Suite 500, Austin,
TX, for Respondents.

Opinion

PER CURIAM

The court of appeals held that a cause of action for
acknowledgment of a debt must be “specifically and clearly”
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pleaded “in plain and emphatic terms.” 1  Because this holding
conflicts with Rule 47(a) of the Texas Rules of Civil
Procedure, which provides that a pleading is “sufficient” if

it “give[s] fair notice of the claim involved,” 2  we reverse
and remand the case to the court of appeals for further
proceedings.

DHM Ventures, LLC borrowed $8.5 million for a real estate
investment as evidenced by a promissory note secured by a
deed of trust and guaranteed by two of its principals, James
Moritz and Nathan Halsey. After the note matured on its
second anniversary, it was acquired by the Walter A. DeRoeck
QTIP Trust (the “Trust”). DHM continued to make principal
and interest payments for more than four years, then stopped
in December 2013, still owing $7 million in principal and

more than $58,000 in interest. The Trust's trustees 3  sued
DHM, Moritz, and Halsey (collectively, the “defendants”)
seven months later.

Both sides moved for summary judgment. The defendants
argued that the Trust's claims were barred by the four-

year statute of limitations. 4  In its response, the Trust
stated that “to the extent necessary and to simply avoid
any limitations defense asserted by Defendants, Plaintiffs'
summary judgment evidence shows that  *834  DHM
and Halsey and Moritz each acknowledged the original
debt evidenced by the Note up until December 2013 on
multiple occasions.” The Trust made a similar statement
in an amended petition filed contemporaneously with the
response. In both the amended petition and the response,
the statement was in a section captioned “Avoidance of
Defendants' Limitations Defense” that also described in
detail the attached evidence supporting the Trust's assertion
of acknowledgment. That section of the amended petition
concluded: “For purposes of this avoidance pleading, the
effect of these numerous acknowledgments is to create a
new promise to pay the old debt evidenced by the Note and
the loan documents.” The section in the response added:
“Such an acknowledgment of the old debt gives rise to
a new claim separate from the old debt, and the moral
obligation to pay is sufficient consideration for the new
promise.” But the amended petition, like the original petition,
contained a section captioned “Causes of Action” that stated
claims on the note and guaranties but not on the asserted
acknowledgment. And the prayer of the amended petition
sought judgment for “[t]he unpaid principal balance and
accrued interest and other sums due to [the Trust] under the

terms of the Note and [guaranties]” without mentioning the
asserted acknowledgment.

In reply to the Trust's response to their motion for summary
judgment, the defendants argued that the Trust had not
properly pleaded acknowledgment and had not produced
evidence to support such a claim or its claims on the note
and guaranties. The trial court denied the Trust's motion and
granted the defendants' motion without stating the grounds.
The court of appeals affirmed the summary judgment,
concluding that while the Trust had raised acknowledgment in
response to defendants' motion for summary judgment, it had
failed to plead acknowledgment as a cause of action because
it had not done so “specifically and clearly” and in “plain and

emphatic terms.” 5

[1]  [2]  [3]  [4]  [5] A suit on a debt is separate from a
suit on a later written acknowledgment of the debt, and the
latter is not barred by limitations merely because the former
is. We have held that an acknowledgment must “1) be in
writing and signed by the party to be charged; 2) contain an
unequivocal acknowledgment of the justness or the existence
of the particular obligation; and 3) refer to the obligation

and express a willingness to honor that obligation.” 6  A
claim of acknowledgment does not always require an explicit
promise to pay. “[I]f the writing acknowledges the justness
of the claim, the acknowledgment imports (1) an admission
that the claim is a subsisting debt and (2) a promise to
pay it, if unaccompanied by any circumstances repelling

the presumption of willingness or intention to pay.” 7  The
acknowledgment can come before or after suit on the

original debt is barred by limitations. 8  A pleading of
acknowledgment must be made “upon the new promise” and
“must declare upon it as [the] cause of action, in order to

avoid respondents' plea of limitation.” 9  “The correct *835
practice is either (1) to quote the writing alleged to constitute
the new promise, or (2) to attach it to the pleading as an

exhibit.” 10

[6]  [7]  [8] Rule 47 requires that “[a]n original pleading
which sets forth a claim for relief ... shall contain ... a short
statement of the cause of action sufficient to give fair notice of

the claim involved ....” 11  There is no exception for a pleading
of acknowledgment. “A petition is sufficient if it gives fair
and adequate notice of the facts upon which the pleader bases

his claim.” 12  The key inquiry is whether the opposing party
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“can ascertain from the pleading the nature and basic issues

of the controversy and what testimony will be relevant.” 13

In Hanley v. Oil Capital Broadcasting Ass'n, Hanley
claimed he had sufficiently pleaded an acknowledgment

cause of action. 14  He alleged in his petition that he performed
services for Oil Capital and that Oil Capital had agreed to pay

the fees. 15  Oil Capital had never before complained of the
fees and had acknowledged the validity of the debt in letters

saying it would make payment soon. 16  Hanley argued he
could base his theory of acknowledgment on the admission in

this letter. 17  Hanley never used the word “acknowledgment”

in his petition. 18  We held “this was a sufficient notice to the
respondents that Hanley intended to rely on the letters as a
new promise in order to avoid the operation of the statute and

that no further allegation in that regard was necessary.” 19

“Moreover,” we said, “any other holding would be contrary
to both the letter and the spirit of Rule No. 47, Texas Rules

of Civil Procedure.” 20

[9] In the present case, the Trust's amended petition used the

word “acknowledgment[ ],” unlike the petition in Hanley.
The amended petition also detailed the evidence on which
the Trust relied for its contention that the defendants had
acknowledged their debt within four years of the Trust's

filing suit. That evidence, attached as exhibits as Hanley
instructs (though that might not have been necessary),
included emails, checks, bank statements, and tax returns. The
petition summarized:

Defendants each specifically
acknowledged the debt evidenced by
the Note and related loan documents.
Further, they show a willingness to
pay the Note. Also, the exhibits make
reference to and acknowledge the
obligation evidenced by the Note and
the amount owed is susceptible of
ready ascertainment. For purposes of

this avoidance pleading, the effect of
these numerous acknowledgments is
to create a new promise to pay the old
debt evidenced by the Note and the
loan documents.

Defendants argue that the assertion of acknowledgment and
detailing of supporting evidence did not properly plead a
claim because they were in a section of the amended petition
captioned “Avoidance of Defendants' Limitations Defense.”
But *836  “avoidance” merely characterized the function of
an acknowledgment claim and did not suggest that no claim
was being asserted. The “avoidance” was not to defeat the
limitations defense to the suit on the original debt. That suit
was still barred. The “avoidance” was the statement of a
separate claim not barred by limitations—the only point of
asserting acknowledgment.

Defendants also argue that the Trust's failure to list
acknowledgment in the “Causes of Action” section and in
the prayer of its amended petition show that it did not intend
to plead acknowledgment as a cause of action. But neither
failure kept the amended petition from being “sufficient to
give fair notice”—Rule 47's standard—that the Trust was
asserting a claim on the defendants' acknowledgment. As we
have held, pleading facts sufficient to put an opponent on
notice of a claim is sufficient, even if the claim is never

actually named. 21

The Trust's amended petition was fair notice to the defendants
of its claim on their acknowledgment and thus satisfied
Rule 47. The court of appeals erred in requiring a higher
standard. We therefore grant the Trust's petition for review,

and without hearing oral argument, 22  reverse the court of
appeals' judgment and remand the case to that court to
consider the parties' other arguments on appeal.

All Citations

556 S.W.3d 831, 61 Tex. Sup. Ct. J. 1597

Footnotes
1 No. 03-15-00713-CV, 2016 WL 4270000, at *2 (Tex. App.—Austin Aug. 9, 2016) (mem. op.) (citing Siegel v.

McGavock Drilling Co., 530 S.W.2d 894, 896 (Tex. Civ. App.—Amarillo 1975, writ ref'd n.r.e.) (“[T]o recover on the new
promise to pay embraced in the acknowledgment of the previous debt, the new promise to pay must be specifically
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pleaded as the cause of action in order to avoid the pleaded bar of limitation to the original debt.”), and Canon v. Stanley,
100 S.W.2d 377, 378 (Tex. Civ. App.—El Paso 1936, no writ) (“While the original cause of action should be set out as
constituting the consideration for the new promise, the suit being upon the subsequent promise it should be alleged in
plain and emphatic terms.”) ).

2 TEX. R. CIV. P. 47(a).
3 The co-trustees are Brian DeRoeck, Melinda Young, and Kathryn Boykin.
4 TEX. CIV. PRAC. & REM. CODE § 16.004(a) (“A person must bring suit on the following actions not later than four years

after the day the cause of action accrues: ... (3) debt ....”).
5 2016 WL 4270000, at *2–3.
6 Stine v. Stewart, 80 S.W.3d 586, 591 (Tex. 2002); see also TEX. CIV. PRAC. & REM. CODE § 16.065 (“An

acknowledgment of the justness of a claim that appears to be barred by limitations is not admissible in evidence to defeat
the law of limitations if made after the time that the claim is due unless the acknowledgment is in writing and is signed
by the party to be charged.”).

7 Hanley v. Oil Capital Broad. Ass'n, 141 Tex. 243, 171 S.W.2d 864, 865 (1943).
8 Cain v. Bonner, 108 Tex. 399, 194 S.W. 1098, 1098 (1917).
9 Hanley, 171 S.W.2d at 866.
10 Id.
11 TEX. R. CIV. P. 47.
12 Horizon/CMS Healthcare Corp. v. Auld, 34 S.W.3d 887, 897 (Tex. 2000) (quoting Roark v. Allen, 633 S.W.2d 804,

810 (Tex. 1982) ).
13 Id. at 896.
14 171 S.W.2d at 865.
15 Id.
16 Id.
17 Id.
18 Id. at 866.
19 Id.
20 Id.
21 Sw. Bell Tel. Co. v. Garza, 164 S.W.3d 607, 616–17 (Tex. 2004) (facts pleaded were enough to alert the opposing

party that a discrimination claim was being brought despite the absence of the word “discrimination” in the pleading);

Steves Sash & Door Co. v. Ceco Corp., 751 S.W.2d 473, 476 (Tex. 1988) (the factual allegations in the pleading
should have alerted the defendant of the plaintiff's claims regardless of the plaintiff's failure to specifically mention the
cause of action).

22 See TEX. R. APP. P. 59.1.
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Synopsis
Background: Purchaser brought suit against vendor
regarding alleged defects in house vendor sold, and
vendor sought attorney fees from purchaser. After purchaser
nonsuited without prejudice, the Williamson County Court at
Law No. 4, Williamson County, John McMaster, J., entered
take-nothing judgment against purchaser and awarded vendor
fees based on prevailing party provision of parties' earnest
money contract. Purchaser appealed. The Austin Court of

Appeals, 352 S.W.3d 1,modified judgment to reflect
dismissal without prejudice and reversed fee award to vendor.
Vendor petitioned for review.

Holdings: The Supreme Court, Lehrmann, J., held that:

[1] a defendant is a prevailing party with respect to contractual
language entitling a prevailing party to attorney fees when a
plaintiff nonsuits a case with prejudice, and

[2] a defendant may be a prevailing party with respect to
contractual language entitling a prevailing party to attorney
fees when a plaintiff nonsuits without prejudice if the trial
court determines, on the defendant's motion, that the nonsuit
was taken to avoid an unfavorable ruling on the merits.

Vacated and remanded.

Hecht, J., filed dissenting opinion in which Medina, J., and
Johnson, J., joined.

Procedural Posture(s): On Appeal.

West Headnotes (13)

[1] Costs
American rule;  necessity of contractual or

statutory authorization or grounds in equity
Litigants may recover attorney's fees only if
specifically provided for by statute or contract.

33 Cases that cite this headnote

[2] Contracts
Language of contract

Court's primary concern when construing a
written contract is to ascertain the parties' true
intent as expressed in the contract.

10 Cases that cite this headnote

[3] Contracts
Construction as a whole

When construing a contract, court may look to
the entire agreement in an effort to give each part
meaning.

8 Cases that cite this headnote

[4] Contracts
Language of Instrument

When a contract leaves a term undefined, court
presumes that the parties intended the term's
plain, generally accepted meaning.

18 Cases that cite this headnote

[5] Pretrial Procedure
Effect

A nonsuit terminates a case from the moment
the motion is filed. Vernon's Ann.Texas Rules
Civ.Proc., Rule 162.

19 Cases that cite this headnote

[6] Pretrial Procedure
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Effect
A nonsuit does not affect any pending claim for
affirmative relief or motion for attorney's fees or
sanctions. Vernon's Ann.Texas Rules Civ.Proc.,
Rule 162.

25 Cases that cite this headnote

[7] Judgment
Judgment without prejudice

When a case is nonsuited without prejudice, res
judicata does not bar relitigation of the same
claims. Vernon's Ann.Texas Rules Civ.Proc.,
Rule 162.

10 Cases that cite this headnote

[8] Pretrial Procedure
Effect

When a claimant nonsuits after an unfavorable
partial summary judgment, the nonsuit is with
prejudice as to the claims disposed of by the
judgment. Vernon's Ann.Texas Rules Civ.Proc.,
Rule 162.

11 Cases that cite this headnote

[9] Costs
Contracts

A defendant is a “prevailing party” with respect
to contractual language entitling a prevailing
party to attorney fees when a plaintiff nonsuits a
case with prejudice.

39 Cases that cite this headnote

[10] Limitation of Actions
Necessity in general

Limitation of Actions
Issues, proof, and variance

Limitations is an affirmative defense that must be
pleaded and proven.

3 Cases that cite this headnote

[11] Costs
On dismissal, nonsuit, default, or settlement

A defendant may be a “prevailing party”
with respect to contractual language entitling a
prevailing party to attorney fees when a plaintiff
nonsuits without prejudice if the trial court
determines, on the defendant's motion, that the
nonsuit was taken to avoid an unfavorable ruling
on the merits.

45 Cases that cite this headnote

[12] Costs
On dismissal, nonsuit, default, or settlement

In determining whether a plaintiff's nonsuit
without prejudice was taken to avoid an
unfavorable ruling on the merits such that
the defendant would be a prevailing party
with respect to contractual language entitling a
prevailing party to attorney fees, courts should
rely as far as possible on the existing record and
affidavits, and resort to live testimony only in
rare instances.

27 Cases that cite this headnote

[13] Appeal and Error
Necessity of appellate process or of notice

Appeal and Error
Particular Rulings, Objections, and

Contentions
Vendor was not required to appeal trial court's
denial of vendor's request for attorney fees as
sanction against purchaser based on claim that
purchaser's suit against vendor regarding alleged
defects in house vendor sold was legally and
factually groundless in order to be entitled to
remand of that issue after reversal of award of
attorney fees to vendor on alternative ground;
vendor made claim for fees prior to purchaser's
nonsuit without prejudice, and rules of appellate
procedure provided that only parties who sought
to alter trial court's judgment were required to file
notice of appeal. Rules App.Proc., Rule 25.1(c);
Vernon's Ann.Texas Rules Civ.Proc., Rule 162.

1 Cases that cite this headnote
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Attorneys and Law Firms

*864  Noel West Short, Travis Dale Weitzel, West Short &
Associates, P.C., Georgetown, TX, for Christopher N. Epps.

Frank B. Lyon, Attorney at Law, Austin, TX, for Bruce
Fowler, Jr.

Opinion

Justice LEHRMANN delivered the opinion of the Court, in
which Chief Justice JEFFERSON, Justice WAINWRIGHT,
Justice GREEN, Justice WILLETT, and Justice GUZMAN
joined.

Two years ago, we held that a plaintiff who obtained favorable
jury findings but no damages was not entitled to attorney's
fees under contractual language entitling a prevailing party to

such fees. Intercont'l Group P'ship v. KB Home Lone Star
L.P., 295 S.W.3d 650, 652 (Tex.2009). Today, we consider
whether a defendant is a prevailing party entitled to attorney's
fees when the plaintiff nonsuits a claim without prejudice. We
hold that such a defendant is not a prevailing party unless
the court determines, on the defendant's motion, that the
plaintiff took the nonsuit in order to avoid an unfavorable
judgment. We also hold that, because a nonsuit with prejudice
immediately alters the legal relationship between the parties
by its res judicata effect, a defendant prevails when the
plaintiff nonsuits with prejudice. Because the trial court has
not had the opportunity to determine whether the plaintiff
nonsuited in order to avoid an unfavorable judgment, we
reverse the court of appeals' judgment and remand the
defendant's claim for attorney's fees under the contract to the
trial court. Finally, we hold that the court of appeals erred
by not remanding the case to allow the trial court to dispose
of the Eppses' pending claim for sanctions under chapter 10
of the Civil Practice and Remedies Code, and accordingly
remand for the trial court to dispose of that alternative claim
if it determines that fees are not available under the contract.

I. Background

In 2004, Bruce and Stephanie Fowler purchased a house
in Georgetown, Texas, from Laura and Christopher Epps.
Two years later, the Fowlers allegedly discovered cracks in
the house's sheetrock and evidence of past repairs. They
concluded that the foundation was failing, and sued the
Eppses for violations of the Deceptive Trade Practices Act,

fraud, and negligent misrepresentation. The Fowlers claimed
*865  that the Eppses were aware of problems with the

house's foundation and failed to disclose them at the time
of the sale. The Eppses denied having knowledge of any
defects in the foundation. They sought their attorney's fees
as sanctions under Chapter 10 of the Civil Practice and
Remedies Code on the ground that the Fowlers' claims were
legally and factually groundless. Alternatively, they sought
attorney's fees under section 17 of the earnest money contract
signed by the parties, which provides that “[t]he prevailing
party in any legal proceeding related to the contract is entitled
to recover reasonable attorney's fees and all costs of such

proceeding incurred by the prevailing party.” 1  The contract
does not define the term “prevailing party.”

According to the Eppses, the Fowlers failed to respond to
discovery, including the Eppses' requests for admissions,

and cancelled or postponed a number of depositions. 2  The
Eppses moved for partial summary judgment, and the Fowlers
responded with an expert report attached. The same day they
filed their summary judgment response, the Fowlers filed a
motion to substitute counsel, which was granted. The next
day, the Fowlers' newly retained counsel filed a notice of
nonsuit without prejudice. The parties proceeded to trial on
the Eppses' contractual attorney's fees issue. At the trial, the
Eppses expressly reserved their claim for fees as sanctions
under Chapter 10.

Rather than dismissing the Fowlers' claims, the trial court
rendered judgment that they take nothing and ordered that
the Fowlers pay the Eppses' attorney's fees of $22,950.
The judgment provided that “[a]ny relief not granted herein
is expressly denied.” The Fowlers appealed. The court of
appeals modified the judgment to reflect that the Fowlers'

claims were dismissed without prejudice. 352 S.W.3d 1,
6. It also reversed the portion of the judgment ordering that
the Fowlers pay attorney's fees, reasoning that a favorable
decision on the merits of a case is necessary to confer

prevailing party status on a litigant. 352 S.W.3d at 6–7. We
granted the Eppses' petition for review to decide whether a
defendant is a prevailing party when the plaintiff voluntarily
nonsuits without prejudice. 54 Tex.Sup.Ct.J. 428 (Jan. 11,
2011)54 Tex.Sup.Ct.J. 428 (Jan. 11, 2011).

II. Prevailing Party
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[1] Texas adheres to the American Rule with respect to

attorney's fees. KB Home, 295 S.W.3d at 653. Under that
rule, litigants may recover attorney's fees only if specifically

provided for by statute or contract. Id. (citing MBM Fin.
Corp. v. Woodlands Operating Co., 292 S.W.3d 660, 669
(Tex.2009)). Thus, we must determine if the contract between
the Fowlers and the Eppses authorized the trial court's award
of fees in this case to the Eppses because they “prevailed.”

[2] [3] [4] Our primary concern when we construe
a written contract is to ascertain the parties' true intent

as expressed in the contract. Valence Operating Co. v.

Dorsett, 164 S.W.3d 656, 662 (Tex.2005) (citing J.M.
Davidson, Inc. v. Webster, 128 S.W.3d 223, 229 (Tex.2003);

Gulf Ins. Co. v. Burns Motors, Inc., 22 S.W.3d 417,

423 (Tex.2000); Coker v. Coker, 650 S.W.2d 391, 393
(Tex.1983)). We may look to the entire agreement in an effort

to give each *866 part meaning. Coker, 650 S.W.2d
at 393. In this instance, the agreement does not expressly
define the term prevailing party, and no other portion of the
agreement sheds light on the term's meaning. When a contract
leaves a term undefined, we presume that the parties intended

its plain, generally accepted meaning. Valence Operating

Co., 164 S.W.3d at 662; KB Home, 295 S.W.3d at 653.
Accordingly, we give the term its ordinary meaning. Often,
we consult dictionaries to discern the natural meaning of
a common-usage term not defined by contract, statute, or
regulation. See Reyes v. City of Laredo, 335 S.W.3d 605, 607
(Tex.2010); Albertson's, Inc. v. Sinclair, 984 S.W.2d 958, 960
(Tex.1999); Guardian Life Ins. Co. of Am. v. Scott, 405 S.W.2d
64, 65 (Tex.1966). But in this case, as in our controlling
KB Home decision, we are interpreting a legal-usage term
within a form contract, a term that many courts (including us
less than two years ago) have explicated by examining how

prevailing party is used statutorily.3

In KB Home, we held that a plaintiff who obtained a jury
finding that the defendant had breached its contract but was

awarded no damages was not a prevailing party. 295
S.W.3d at 655. We reasoned

[w]hether a party prevails turns on
whether the party prevails upon
the court to award it something,

either monetary or equitable. KB
Home got nothing except a
jury finding that Intercontinental
violated the contract.... Nor do we
perceive any manner in which the
outcome materially altered the legal
relationship between KB Home and
Intercontinental.

Id.

A. Federal tests
As we did in KB Home4 we find federal cases focusing on the

meaning of prevailing party instructive.5 In Buckhannon
Board & Care Home, Inc. v. West Virginia Department of
Health and Human Resources, 532 U.S. 598, 121 S.Ct.
1835, 149 L.Ed.2d 855 (2001), the Supreme Court considered
whether a plaintiff who received neither a favorable judgment
nor a consent degree, but whose lawsuit nevertheless caused
the defendant to voluntarily *867 change its conduct, was a
prevailing party. The Court rejected the notion that a plaintiff
whose lawsuit had served as the catalyst for a change in
the defendant's conduct should be considered a prevailing
party entitled to attorney's fees under the Fair Housing Act
Amendments, 42 U.S.C. § 3613(c)(2), and the Americans
with Disabilities Act, 42 U.S.C. § 12205, overruling several

Circuit Court decisions. Id. at 601–02, 121 S.Ct. 1835

(citing Stanton v. S. Berkshire Reg'l Sch. Dist., 197 F.3d

574, 577, n. 2 (1st Cir.1999); Marbley v. Bane, 57 F.3d 224,

234 (2d Cir.1995); Baumgartner v. Harrisburg Housing

Auth., 21 F.3d 541, 546–50 (3d Cir.1994); Payne v. Bd. of

Educ., 88 F.3d 392, 397 (6th Cir.1996); Zinn v. Shalala,

35 F.3d 273, 276 (7th Cir.1994); Little Rock Sch. Dist.
v. Pulaski Cnty. Special Sch. Dist., # 1, 17 F.3d 260, 263

n. 2 (8th Cir.1994); Kilgour v. Pasadena, 53 F.3d 1007,

1010 (9th Cir.1995); Beard v. Teska, 31 F.3d 942, 951–

52 (10th Cir.1994); Morris v. West Palm Beach, 194 F.3d
1203, 1207 (11th Cir.1999)). In reaching that conclusion, the
Court noted that “enforceable judgments on the merits and
court-ordered consent decrees create the ‘material alteration
of the legal relationship of the parties' necessary” to confer

prevailing party status on the plaintiff. Id. at 604, 121 S.Ct.
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1835 (quoting Tex. State Teachers Ass'n v. Garland Indep.
Sch. Dist., 489 U.S. 782, 792–93, 109 S.Ct. 1486, 103 L.Ed.2d
866 (1989)). A voluntary change in the defendant's conduct,
by contrast, lacked the requisite “judicial imprimatur” to

confer prevailing party status on the plaintiff. Id. at 605,
121 S.Ct. 1835.

While Buckhannon involved a plaintiff who claimed to
have prevailed because of the defendant's voluntary action,
at least two Circuit Courts have applied its reasoning to
defendants seeking attorney's fees as a result of plaintiffs'
voluntary actions. In Claiborne v. Wisdom, the Seventh
Circuit considered whether a defendant was a prevailing party
after the plaintiff voluntarily moved to dismiss her claim.

414 F.3d 715 (7th Cir.2005). Exercising the discretion
afforded it by Rule 41(a)(2) of the Federal Rules of Civil

Procedure, 6  the district court dismissed the claim with

prejudice. Id. at 717. The Seventh Circuit affirmed. Id.
at 719. The order “effect[ed] a material alteration of [the
plaintiff's] legal relationship with the other parties, because it
terminate[d] any claims [the plaintiff] may have had ... arising
out of this set of operative facts”; because the claims were
dismissed with prejudice, they would be barred by res judicata

or claim preclusion. Id.

Similarly, the Federal Circuit has held that a defendant was
a prevailing party after the plaintiff filed a “Declaration

and Covenant Not to Sue” on the eve of trial. Highway
Equip. Co. v. FECO, Ltd., 469 F.3d 1027, 1035–36
(Fed.Cir.2006). In response to the declaration, the district
court dismissed the plaintiff's claims with prejudice. Id.
The Federal Circuit concluded that the defendant could be

considered a prevailing party. Id. The dismissal with
prejudice, which extinguished the plaintiff's ability to sue
again on its claims, had “the necessary judicial imprimatur
to constitute a judicially sanctioned change in the legal

relationship of the parties.” Id. at 1035.

*868  In a case predating Buckhannon, cited by both parties,
the Fifth Circuit considered whether a defendant was a
prevailing party after the plaintiff voluntarily nonsuited his

case with prejudice. Dean v. Riser, 240 F.3d 505 (5th
Cir.2001). The court held that a defendant is not a prevailing
party under section 1988 of the Civil Rights Act unless the
defendant can establish that the plaintiff dismissed in order

to escape an unfavorable judgment on the merits. Id. at
511. The Fifth Circuit rejected the idea that the mere fact
of dismissal, even with prejudice, was sufficient to confer

prevailing party status on a defendant. Id. at 512. The
court observed that the decision to nonsuit may well reflect a
legitimate litigation strategy that

reveals nothing about the merits of a plaintiff's case [and
thus] does not warrant a conclusion that a defendant in such
a case has prevailed....

... [A] plaintiff whose claim appeared meritorious at the
onset may encounter various changes in his litigation
posture during the unpredictable course of litigation.
“Decisive facts may not emerge until discovery or trial. The
law may change or clarify in the midst of litigation.”

Id. at 510 (quoting Christiansburg, 434 U.S. at 423, 98
S.Ct. 694). Thus, the federal courts have recognized that
a defendant may be a prevailing party when the plaintiff
nonsuits in two situations: when a suit is dismissed with
prejudice, and when the nonsuit is taken to avoid an
unfavorable merits decision.

B. Texas nonsuit law
[5]  [6]  [7]  [8]  In Texas, plaintiffs may nonsuit at

any time before introducing all of their evidence other than
rebuttal evidence. TEX.R. CIV. P. 162. No court order is

required. Id.; Travelers Ins. Co. v. Joachim, 315 S.W.3d
860, 862 (Tex.2010). A nonsuit terminates a case “from ‘the

moment the motion is filed.’ ” Joachim, 315 S.W.3d at 862

(quoting Univ. of Tex. Med. Branch at Galveston v. Estate
of Blackmon ex rel. Shultz, 195 S.W.3d 98, 100 (Tex.2006)
(per curiam)). At the same time, a nonsuit does not affect any
pending claim for affirmative relief or motion for attorney's

fees or sanctions. Id. at 863; TEX.R. CIV. P. 162. When a
case is nonsuited without prejudice, res judicata does not bar
relitigation of the same claims. Klein v. Dooley, 949 S.W.2d

307, 307 (Tex.1997). 7

C. When does a nonsuit alter the parties' legal
relationship?
[9]  In KB Home, we held that a plaintiff who secured

favorable jury findings but was awarded no damages was not
a prevailing party because the plaintiff received no relief that
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materially altered the parties' legal relationship; the plaintiff's

victory was simply illusory. KB Home, 295 S.W.3d at 652.
By comparison, we have no doubt that a defendant who is the
beneficiary of a nonsuit with prejudice would be a prevailing
party. As the Fifth Circuit has observed, a dismissal or nonsuit
with prejudice is “tantamount to a judgment on the merits.”

Riser, 240 F.3d at 509. The res judicata effect of a nonsuit
with prejudice works a permanent, inalterable change in the
parties' legal relationship *869 to the defendant's benefit:
the defendant can never again be sued by the plaintiff or
its privies for claims arising out of the same subject matter.

Joachim, 315 S.W.3d at 862 (citing Gracia v. RC Cola–
7–Up Bottling Co., 667 S.W.2d 517, 519 (Tex.1984)). As
such, we hold that a defendant is a prevailing party when a
plaintiff nonsuits a case with prejudice.

[10] In contrast, a nonsuit without prejudice works no such
change in the parties' legal relationship; typically, the plaintiff
remains free to re-file the same claims seeking the same

relief. Klein, 949 S.W.2d at 307.8 Like the plaintiff in KB
Home, the Eppses did not prevail upon the court to award
them anything, either monetary or equitable. Moreover, we
doubt that the parties to this agreement intended that there
could be more than one prevailing party. But construing
the agreement to apply to a plaintiff who nonsuits without
prejudice could potentially result in just that, as the Eppses'
counsel acknowledged in oral argument: after the defendant
is awarded attorney fees in an initial action, the plaintiff
could simply re-file the exact same claims, litigate them to a
favorable judgment, and thus also become a prevailing party.
Further, for us to determine that a defendant prevails within
the meaning of the parties' agreement any time a plaintiff
nonsuits without prejudice would require us to conclude that

they sought to discourage all nonsuits.9 As the Fifth Circuit
noted, imposing attorney's fees on plaintiffs who take nonsuits
regardless of the reason for or effect of the nonsuit “would
penalize the plaintiff for doing precisely what should be done”
and actually encourage plaintiffs to pursue claims that should

be abandoned. Riser, 240 F.3d at 510. In construing the
parties' agreement, it is reasonable to presume that they did
not intend to encourage continued litigation of weak claims.
But if, as the dissent suggests, any nonsuit will result in
an award of attorney fees to the defendant, then a plaintiff
may have the incentive to roll the dice and hope for a
favorable judgment rather than accept an inevitable judgment
for attorney's fees.

[11] At the same time, it is logical to conclude that the
parties intended to award attorney's fees to compensate the
defendant when the plaintiff knowingly pursues a baseless
action. It makes sense to conclude that the parties would
have sought to “discourage the litigation of frivolous,
unreasonable, or groundless claims” when a “calculating
plaintiff ... voluntarily withdraws his complaint ‘to escape
a disfavorable judicial determination on the merits.’ ” Id.

(quoting  *870 Marquart v. Lodge 837, Int'l Ass'n of
Machinists and Aerospace Workers, 26 F.3d 842, 852 (8th
Cir.1994)). That construction is consistent with the disfavor
our cases have displayed toward nonsuits that are filed to
circumvent unfavorable legal restrictions or rulings. See, e.g.,

In re Team Rocket, L.P., 256 S.W.3d 257, 260 (Tex.2008);

In re Bennett, 960 S.W.2d 35, 36 (Tex.1997); Hyundai
Motor Co. v. Alvarado, 892 S.W.2d 853, 854 (Tex.1995).
Accordingly, in accord with Riser, we hold that a defendant
may be a prevailing party when a plaintiff nonsuits without
prejudice if the trial court determines, on the defendant's
motion, that the nonsuit was taken to avoid an unfavorable
ruling on the merits.

The definition the Eppses propose—that a defendant prevails
any time the plaintiff nonsuits—at first blush appears to
promise simplicity of application. But the mere availability
of fees, in itself, will almost inevitably expand the issues that
must be resolved in a lawsuit. The amount and reasonableness
of the fees will likely be the subject of continuing litigation,
no matter how prevailing party is defined. And, while a
bright-line definition under which a defendant never prevails
when a nonsuit is without prejudice would reduce the triable
issues, it would enhance the possibility that plaintiffs who
pursue frivolous claims suffer no consequences and fail to
reward defendants whose efforts cause their opponents to
yield the playing field. Our review of federal district court

decisions within the Fifth Circuit suggests that Riser's
prevailing party test has not spawned a large amount of
satellite litigation. In the decade since Riser was decided, only
a bare handful of cases have focused on whether a defendant
is a prevailing party under that case. See, e.g., Barnes v.
Sanchez, NO. 3:07–CV–01184–M, 2011 WL 1831602, at
*2 (N.D.Tex. May 10, 2011); Hilborn v. Klein Indep. Sch.
Dist., NO. H–09–840, 2010 WL 1463472, at *2 (S.D.Tex.

Apr. 12, 2010); Fox v. Vice, NO. 2:06–CV–135, 2008 WL

4386880, at *3 (W.D.La. Sept. 22, 2008), aff'd, 594 F.3d

423 (5th Cir.2010), vacated on other grounds, ––– U.S. .. 
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.. 
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––––, 131 S.Ct. 2205, 180 L.Ed.2d 45 (2011); Butler v.
MBNA Tech., Inc., NO. 3:02–CV–1715–H, 2004 WL 389101,
at *5 (N.D.Tex. Mar. 1, 2004). Moreover, the cases suggest
that the determination has been made largely based upon
inferences drawn from the course of events in the lawsuit;
the federal courts have tended to place great weight upon
the fact that a plaintiff's nonsuit has followed closely on
the heels of a defendant's potentially dispositive motion. For
example, in Fox, the court determined that the defendants
were prevailing parties in light of the fact that the plaintiff
nonsuited only after the defendants moved to dismiss after the

plaintiff conceded that she had no federal claim. 2008 WL
4386880, at *3. And in MBNA Technology, the court noted
that the plaintiff nonsuited only after the defendants moved
for summary judgment, and that the timing of the dismissal
suggested that the plaintiff's dismissal was not motivated
by her failure to uncover evidence supporting her claims in
discovery, but instead, was attributable to her desire to avoid

an unfavorable judgment. 2004 WL 389101, at *5; see also
Barnes, 2011 WL 1831602, at *2 (finding that the defendant
was a prevailing party when the plaintiff moved to dismiss
only after trial had commenced and the defendant had moved
for dismissal); Hilborn, 2010 WL 1463472, at *3 (finding that
defendants were prevailing parties when the plaintiff sought
dismissal only after the defendants presented uncontested
affidavits establishing that the plaintiff had no viable First
Amendment claim).

[12]  In applying the test, courts should rely as far as
possible on the existing record and affidavits, and resort

to live testimony only in rare instances. See Riser, 240
F.3d at 511. A number of factors *871  may support an
inference that a plaintiff has nonsuited in order to avoid an
unfavorable ruling. For example, as in MBNA Technology, if
a plaintiff nonsuits only after a motion for summary judgment
is filed, it may suggest that the plaintiff elected to do so in

order to escape summary judgment. See MBNA Tech., Inc.,
2004 WL 389101. Further, a plaintiff's unexcused failure to
respond to requests for admissions or other discovery that
could support entry of an adverse judgment may also indicate
that a nonsuit was taken to foreclose that possibility. Similarly,
a failure to timely identify experts or other critical witnesses
could suggest that a nonsuit is neither tactical nor voluntary.
And the existence of other procedural obstacles, such as the
plaintiff's inability to join necessary parties, may also signal
that the defendant has prevailed over the plaintiff. On the
other hand, as we have noted, it is reasonable to presume that

the parties did not intend to encourage continued litigation
when discovery reveals previously unknown flaws in the
plaintiff's claims. Accordingly, evidence that the suit was not
without merit when filed may indicate that the defendant has
not prevailed and is therefore not entitled to attorney's fees.

In this case, the record reflects that the trial court based
its decision solely on the fact that the plaintiff nonsuited
without prejudice. While the court of appeals' judgment
reversing the trial court's award of fees is consistent with our
holding today, no determination has been made whether the

Fowlers nonsuited in order to avoid an unfavorable ruling. 10

Accordingly, we remand the case to the trial court to apply
the standard we announce.

III. Remand for Consideration of Chapter 10 Remedy

[13]  The Eppses argue that, even if the court of appeals
was correct in reversing the trial court's award of attorney's
fees under section 17 of the earnest money contract, its
judgment was erroneous. They maintain that the court of
appeals erred by rendering judgment dismissing the Fowlers'
claims with prejudice rather than remanding to allow the trial
court to consider the Eppses' reserved claim for attorney's
fees under chapter 10 of the Civil Practice and Remedies
Code. The Fowlers contend that the Eppses waived that issue
by failing to appeal the portion of the trial court's judgment
denying all relief not expressly granted. We agree with the
Eppses. The trial court's judgment recited that “[a]ny relief
not granted herein is expressly denied.” The Fowlers argue
that the Eppses were required to appeal that portion of the
judgment in order to be entitled to a remand. That argument
fails for two reasons.

First, Rule 25.1(c) of the Rules of Appellate Procedure only
requires a party who seeks to alter the trial court's judgment
to file a notice of appeal. In this case, the judgment that the
Eppses sought under chapter 10—$22,950 in attorney's fees
—is the same as the judgment that was awarded under section
17 of the earnest money contract. Thus, the Eppses were
not required to file a notice of appeal challenging the trials
court's denial of fees under chapter 10. Understandably, the
Eppses' focus in the brief they filed in the court of appeals
was on the fees the trial court awarded under the contract.
But they  *872  advised the court of their affirmative
claim under chapter 10, and one of the issues the brief
presented was whether “a trial court abuse[s] its discretion in
awarding attorney fees after a plaintiff's nonsuit where [the]
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defendant ... had an independent counterclaim for affirmative
relief on file at the time of the nonsuit.” The court of appeals
was sufficiently apprised of the Eppses' contention that they
would be entitled to a remand if the court reversed the

contractual attorney's fees. See generally Consol. Eng'g
Co. v. S. Steel Co., 699 S.W.2d 188 (Tex.1985).

Moreover, the court of appeals' disposition is inconsistent
with Rule 162 of the Rules of Civil Procedure. Under that rule,
a nonsuit “shall not prejudice the right of an adverse party to
be heard on a pending claim for affirmative relief.” The court
of appeals' rendition of judgment dismissing the Fowlers'
claims without prejudice without allowing the Eppses the
opportunity for a hearing on their chapter 10 claims ran afoul
of Rule 162.

IV. Conclusion

The court of appeals did not err in reversing the trial court's
award of attorney's fees under section 17 of the earnest money
contract, as the lower court awarded fees based solely on the
Howards' nonsuit without prejudice. Because the trial court
has had no opportunity to determine whether the Fowlers
dismissed to avoid an unfavorable judgment, we vacate the
court of appeals' judgment and remand the Eppses' contractual
attorney's claim to the trial court. We also remand the Eppses'
claim for fees under chapter 10 of the Civil Practice and
Remedies Code.

Justice HECHT filed a dissenting opinion, in which Justice
MEDINA, and Justice JOHNSON joined.

Justice HECHT, joined by Justice MEDINA and Justice
JOHNSON, dissenting.
The Fowlers and the Eppses signed a contract agreeing that if
either sued the other, the “prevailing party” would be entitled
to recover reasonable attorney fees. The Fowlers sued the
Eppses, but after the Eppses had incurred $22,950 in attorney
fees defending the suit, the Fowlers suddenly nonsuited. Did
the Eppses prevail?

Because the parties were undisputedly free to agree on what
would happen in this situation, the answer depends entirely on
what they meant when they signed the contract. “In construing
a written contract, the primary concern of the court is to
ascertain the true intentions of the parties as expressed in the

instrument.” 1  But the Court is not primarily concerned with,
or even especially interested in, ascertaining the Fowlers' and
the Eppses' intentions from the text of their contract. The
Court's primary concern is whether recovery of attorney fees
from a plaintiff who nonsuits is good policy, and it presumes
the Fowlers and the Eppses must have shared its view of the
subject.

The Court begins, as it should, with the presumption that
the Fowlers and the Eppses intended to give the word
“prevailing” its ordinary meaning but then turns to federal
case law for that meaning. The Court finds one case: the

Fifth Circuit's 2001 decision in Dean v. Riser. 2  There, the
issue was whether a defendant sued in a civil rights action

was a prevailing party within the meaning of 42 U.S.C. §
1988(b) when the plaintiff's claim was nonsuited *873  with

prejudice. 3  The determinative consideration was “the general
policies and competing interests that prompted Congress to
enact [Title VII of the Civil Rights Act of 1964] authorizing
district courts to award attorney's fees to prevailing parties in

civil rights litigation.” 4  The court finally concluded:

The policy considerations surrounding the law of attorney's
fees for prevailing civil rights litigants demand a flexible
rule. It should empower trial courts to balance the concerns
for encouraging vigorous enforcement of civil rights
against discouraging frivolous litigation within the specific
and unique context of each individual case. Accordingly,
we hold that a defendant is not a prevailing party within

the meaning of § 1988 when a civil rights plaintiff
voluntarily dismisses his claim, unless the defendant
can demonstrate that the plaintiff withdrew to avoid a

disfavorable judgment on the merits. 5

For two reasons, the federal cases the Court cites do not give
guidance. First, the cases cited all deal with legislative policy
reflected in public statutes, not with private parties' intentions
in ordering their personal affairs by contract. The Court notes
this problem, observing that “it might be improper to look to
cases” construing statutes based on legislative policy choices
for guidance in determining what private parties intended in

a contract, 6  but then does it anyway. Riser could not be
clearer in explaining that the availability of attorney fees there
depended on policy considerations in the Civil Rights Act.
There are no legislative policy choices involved in deciding
what “prevailing party” means in a private agreement, even
a standard form agreement like the one in this case. Second,
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nothing suggests that private parties like the Fowlers and the
Eppses would have federal case law in mind in reaching an
agreement that attorney fees should go to a prevailing party.

The place to look for the ordinary meaning of words is not

federal case law but a dictionary. 7  According to Webster's
Third New International Dictionary, to prevail means “to
gain victory by virtue of strength or superiority: win mastery:

TRIUMPH”. 8  Now surely it is beyond argument that, policy
considerations aside, when a plaintiff decides to abandon his
lawsuit, the defendant, thereby relieved of the further worry
and expense of defending himself, thinks he won. Common
experience teaches that the challenger who forfeits, loses,
and his opponent wins. Imagine the conversation between the
Eppses and their lawyer: “Good news! The Fowlers dropped
their suit.” “Wow! So we won!” “No, you didn't win. The
Fowlers just gave up.” “But we said all along the case had
no merit, and now they've effectively conceded it. We didn't
win?” “Well, you have to understand that a federal case
construing the Civil Rights Act has held that....”

*874  The Court's problem with the Eppses' common-sense,
dictionary understanding of “prevailing” is that it “appears

to promise simplicity of application.” 9  The Court's notion
of what it means to prevail has the virtue of complexity.
The defendant prevails if the plaintiff takes a nonsuit with
prejudice (because further suit would be barred by res

judicata, an affirmative defense 10 ), but not if the nonsuit is
without prejudice, even if further action would be barred as if
the nonsuit were with prejudice (by limitations, for example,

another affirmative defense 11 ), except when the nonsuit is
taken to avoid an unfavorable judgment. It is impossible to
think that parties like the Fowlers and the Eppses would ever
have all this in mind when agreeing that a prevailing party
should recover attorney fees.

The internal inconsistencies in this new test cannot be
reconciled. One is between nonsuits of weak claims that
should not be discouraged and nonsuits of claims to avoid
unfavorable judgments that should be discouraged. The Court
reasons that awarding attorney fees against a plaintiff who
nonsuits a “weak claim[ ]” that “should be abandoned” would
“ ‘penalize the plaintiff for doing precisely what should be

done’ ”. 12  “At the same time,” the Court concludes that
attorney fees should be awarded against a plaintiff who

“nonsuit[s] in order to avoid an unfavorable judgment.” 13

What is the difference between a weak claim that should
be abandoned, which can be nonsuited with impunity, and

a claim that is likely to result in an unfavorable judgment,
which cannot? Says the Court: “the determination has been
made largely based upon inferences drawn from the course

of events in the lawsuit.” 14  In other words: there is none.
Then why differentiate between them? The pieces of this
puzzled ruling have no unifying principle but are supported
instead by a somewhat cynical pragmatism: the defendant
who is nonsuited without prejudice cannot recover attorney
fees unless he is willing to continue litigating to prove that
the plaintiff would have lost anyway. And so a contractual
provision unquestionably intended to discourage unnecessary
litigation is construed either to foment it or do nothing at all.

Another inconsistency is in the Court's differentiation
between post-nonsuit litigation that is barred by res judicata
and post-nonsuit litigation that is barred by limitations. The
Court concludes that attorney fees may be awarded against the
nonsuiting plaintiff in the former instance but not the latter.
Why? Because, the Court explains, “the mere possibility that
limitations would bar future suits does not effect a change
in the parties' relationship that confers prevailing party status

on a defendant.” 15  But the bar of res judicata is also a
“mere possibility” in the sense that both it and limitations are
affirmative defenses that are waived if not raised. If either
is successfully raised, the effect is the same: suit is barred.
Yet the Court goes out of its way to treat them differently. As
hard as it is to understand why the Court would differentiate
between the two defenses, it is impossible to think the Fowlers
and the Eppses did.

*875  The Court doubts that the Fowlers and the Eppses
intended for a defendant to be awarded attorney fees after
a nonsuit without prejudice because the result could be two
different prevailing parties if the plaintiff refiles the same suit
and wins. But the difficulty the Court sees in this example
is not avoided by sparing the nonsuiting plaintiff from an
attorney fee award. In the Court's view, if the plaintiff nonsuits
without prejudice a claim that is then barred by limitations,
the defendant has not prevailed. But if the plaintiff refiles the
same action, the defense is raised, and the defendant wins,
has he prevailed? Of course. The Court does not avoid the
difficulty it raises.

In reality, the difficulty the Court sees should not have been
any problem at all for the Fowlers and the Eppses, had they
thought about it before signing their contract. It is neither
illogical nor unreasonable for parties to agree that a plaintiff
who abandons litigation should make everyone whole, even
if he tries again and wins. The law may afford a mulligan, but
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the parties can decide it should not be free. And if a prevailing
attorney is to recover attorney fees, it makes perfect sense
to award them to a defendant both when he is nonsuited,
and again later when a second suit is dismissed based on res
judicata or limitations.

Finally, the Court worries that to enforce a fee-shifting
provision like the one in this case will result in satellite
litigation over attorney fees. Usually, determining the amount
of a party's reasonable attorney fees does not require much
litigation. But the important point, here and throughout, is
that any cause for concern belongs to the parties in reaching
agreement, not to the Court in setting policy.

In the end, the Court forces parties who desire a broader
fee-shifting agreement than it thinks is good policy to use
clearer words than “prevailing party”. “Just party” would
only encourage more judicial subjectivism. I don't think
“escaping party” would do it, because the nonsuiting plaintiff

may be escaping the defendant's becoming a prevailing
party. “Fortunate party” might work, though it's very general.
Viewed from another angle, the provision might award fees to
the “oppressed party”, though it, too, is very general and also
injects a moral tone. But if “prevailing” is not clear enough,
probably no one word is. To be safe, parties will have to
spell out their intentions in more detail. An agreement to shift
attorney fees will require more attorney fees to draft. But it
will be worth it.

“A court must be careful not to substitute its own view of

what should have been intended for what was intended.” 16

In accordance with the parties' agreement, I would award the
Eppses reasonable attorney fees. Accordingly, I respectfully
dissent.

All Citations

351 S.W.3d 862, 54 Tex. Sup. Ct. J. 1759

Footnotes
1 The contract is a widely used standard Texas Real Estate Commission form contract.
2 There is evidence that several depositions of Bruce Fowler had to be rescheduled because he was working outside of

the country. The requests for admission are not in the record before us.
3 In fact, the petitioner in KB Home argued that the case presented an issue that was likely to recur and thus be important

to the state's jurisprudence because of the term's use in numerous contracts, including a differently numbered version
of the Standard One To Four Family Residential Contract (Resale) Texas Real Estate Commission form that the parties

entered into in this case. See Petitioner's Brief on the Merits at 5 n. 12, Intercont'l Group P'ship v. KB Home Lone
Star L.P., 295 S.W.3d 650 (Tex.2009).

4 The dissent faults us for looking to federal cases to determine the parties' intent, but we applied a nearly identical analytical
framework in KB Home, an opinion the dissent's author joined. And the dissent in KB Home raised almost the same

objections as the dissent in this case. In following KB Home's analysis, we simply treat all parties to a lawsuit the
same, whether they are plaintiffs or defendants, as we are obligated to do.

5 The Eppses take issue with the court of appeals' reliance on cases interpreting the term prevailing party as used in
statutes. We agree that it might be improper to look to cases focusing on whether courts should exercise their discretion

to award fees to a prevailing party, because those cases turn on legislative policy choices. See, e.g., Christiansburg
Garment Co. v. Equal Employment Opportunity Comm'n, 434 U.S. 412, 420–21, 98 S.Ct. 694, 54 L.Ed.2d 648 (1978)
(holding that defendant may be entitled to recover attorney's fees as prevailing party when a plaintiff voluntarily
withdraws complaint if it establishes that the suit was groundless, because Congress “wanted to protect defendants from
burdensome litigation having no legal or factual basis”). We see no error, however, in looking to cases considering the
plain meaning of the term prevailing party. We note that the Eppses themselves rely on statutory cases.

6 Rule 41 permits plaintiffs to dismiss their claims without a court order before the opposing party serves either an answer
or a motion for summary judgment, or with the stipulation of all parties. FED.R.CIV.P. 41(a)(1)(A)(i), (ii). A dismissal under
Rule 41(a)(1) is generally without prejudice. Id. 41(a)(1)(B). If it is too late to dismiss under Rule 41(a)(1), a plaintiff may
still elect to move to dismiss, but may do so only by court order “on terms that the court considers proper.” FED.R.CIV.P.
41(a)(2).

7 A plaintiff may not, however, take a nonsuit to avoid an unfavorable venue ruling. In re Team Rocket, L.P., 256 S.W.3d
257, 258 (Tex.2008). Further, when a claimant nonsuits after an unfavorable partial summary judgment, the nonsuit is
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with prejudice as to the claims disposed of by the judgment. Hyundai Motor Co. v. Alvarado, 892 S.W.2d 853, 854
(Tex.1995).

8 In this case, the Eppses contend that limitations would have barred any claims the Fowlers may have filed in a new
lawsuit. Without considering the merits of that contention, we agree with the court of appeals that the mere possibility
that limitations would bar future suits does not effect a change in the parties' relationship that confers prevailing party

status on a defendant. Limitations is an affirmative defense that must be pleaded and proven. See KPMG Peat

Marwick v. Harrison Cnty. Housing Fin. Corp., 988 S.W.2d 746, 748 (Tex.1999) (citing Velsicol Chem. Corp. v.
Winograd, 956 S.W.2d 529, 530 (Tex.1997)). Further, limitations may, in some circumstances, be subject to exceptions

like fraudulent concealment and the discovery rule. BP Am. Prod. Co. v. Marshall, 342 S.W.3d 59, 65–67 (Tex.2011).
Until a defendant has secured a favorable ruling on a res judicata defense, there has been no material change in the
parties' legal relationship

9 The Eppses maintain that section 17's purpose was to discourage the filing of frivolous claims. The agreement's language
is not so narrow, however. If that were the provision's sole purpose, then it would award fees to a “prevailing defendant.”

10 Of course, parties may elect to define prevailing party any way they choose, see Healthcare Cable Sys., Inc. v. Good
Shepherd Hosp., Inc., 180 S.W.3d 787, 791 (Tex.App.-Tyler 2005, no pet.); Alexander v. Cooper, 843 S.W.2d 644, 647
(Tex.App.-Corpus Christi 1992, no writ), and could conceivably say that a defendant prevails any time a plaintiff nonsuits,
with or without prejudice.

1 J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 229 (Tex.2003).
2 240 F.3d 505 (5th Cir.2001).
3 Id. at 506.
4 Id. at 507.
5 Id. at 511.
6 Ante at n. 3.
7 The Court accuses me of hypocrisy, or at least a faulty memory, pointing out that I joined the majority in Intercont'l

Grp. P'ship v. KB Home Lone Star L.P., 295 S.W.3d 650 (Tex.2009), which considered case law in determining when a
plaintiff is a prevailing party. But we held in KB Home that a plaintiff who sues for damages and recovers nothing does
not prevail. The case law the Court cited only supported the dictionary meaning of “prevailing”.

8 WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY (1961).
9 Ante at 870.
10 Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 314 (Tex.2006).
11 Id.
12 Ante at 869.
13 Ante at 864.
14 Ante at 870.
15 Ante at n. 8.
16 Lane Bank Equip. Co. v. Smith S. Equip., Inc., 10 S.W.3d 308, 321 (Tex.2000) (Hecht, J., concurring) (emphasis in

original).

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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587 S.W.2d 675
Supreme Court of Texas.

Martin W. KISSMAN et al., Petitioners,
v.

BENDIX HOME SYSTEMS, INC., Respondent.

No. B-8229.
|

Oct. 3, 1979.

Synopsis
Action was brought by mobile home purchaser against
seller and manufacturer for alleged breach of express and
implied warranties. The District Court, Lee County, John L.
Placke, J., entered judgment for purchaser and manufacturer
appealed. The Beaumont Court of Civil Appeals, 582 S.W.2d
471, reversed and purchaser appealed. The Supreme Court,
Campbell, J., held that: (1) purchaser was not entitled to
damages arising from cost of repairs resulting from defective
condition of mobile home where there was a lack of evidence
of any damages arising from manufacturer's breach of
warranty and purchaser did not assert a cause of action nor
seek damages for reasonable cost of repairs arising from any
defective condition, and (2) the Court of Civil Appeals was
not required to remand the cause for a new trial even though
defendant had not made a prejudgment motion or motion for
new trial on the no evidence point relied upon by the Court
of Civil Appeals, neither was remand required in the interest
of justice.

Affirmed.

Procedural Posture(s): On Appeal.

West Headnotes (7)

[1] Damages
Expenses

Evidence as to reasonable cost of repairs was
inadmissible for purposes of proving cost of
repairs where purchaser sought to recover on
a revocation of acceptance theory of recovery
and did not assert a cause of action nor seek
damages from manufacturer of mobile home
for reasonable cost of repairs arising from any
defective condition of mobile home.

Cases that cite this headnote

[2] Pleading
Sufficiency of allegations in general

Pleadings are sufficient under rules of civil
procedure if they give fair and adequate notice to
adversary. Rules of Civil Procedure, rule 45.

5 Cases that cite this headnote

[3] Sales
Rescission

Where mobile home purchaser's pleadings set
out cause of action against manufacturer based
on revocation of acceptance theory and did
not assert cause of action nor seek damages
for reasonable cost of repairs arising from any
defective condition of mobile home, pleadings
were not sufficient to give fair and adequate
notice to manufacturer and evidence on cost
of repairs was not admissible. Rules of Civil
Procedure, rule 45.

10 Cases that cite this headnote

[4] Pleading
Prayer for relief

A prayer for relief must be consistent with
facts stated as basis for relief; accordingly, only
relief consistent with theory of claim reflected in
petition may be granted under a general prayer.

16 Cases that cite this headnote

[5] Appeal and Error
Objections to verdict and findings

Appeal and Error
On trial by court or referee or in equitable

actions
Where a statement of facts was filed with Court
of Civil Appeals, objections to findings of fact
of trial court could be raised for first time on
appeal, even though appellant did not make a
prejudgment motion or motion for new trial on
the no evidence point relied upon by Court of
Civil Appeals.
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7 Cases that cite this headnote

[6] Appeal and Error
Issues not addressed below in general

Appeal and Error
Applicable legal theory or standard in

general
Ends of justice do not require remand in
every instance where a case was tried on the
wrong theory or where evidence was not fully
developed.

2 Cases that cite this headnote

[7] Appeal and Error
Course and conduct of trial

Where deceptive trade practice case was tried
on theory of recovery pleaded by mobile home
purchaser and this theory was waived by him
in Court of Civil Appeals and he did not
request a trial amendment and one of the two
defendants against whom judgment was had had
not appealed, a remand would not have been
in the interest of justice as parties could not be
returned to positions they previously occupied
because a remand would require a trial only
against remaining defendant.

1 Cases that cite this headnote

Attorneys and Law Firms

*676  Kuhn, Collins & Alexander, Richard W. Alexander,
Austin, for petitioners.

Kendall, Randle, Finch & Osborn, Terrence Kendall, Austin,
for respondent.

Opinion

CAMPBELL, Justice.

This case began as a deceptive trade practice case involving
the sale of a mobile home. The primary question on this appeal
is whether the pleadings were sufficient to allow evidence of
cost of repairs. Plaintiff, Kissman, in a nonjury trial, recovered
judgment against Laney, seller of the mobile home for $1.00,

and against Bendix, the manufacturer, for $23,748.81 plus
attorney's fees and court costs. Only Bendix appealed, and the
Court of Civil Appeals reversed the trial court judgment and
rendered judgment that Kissman take nothing. 582 S.W.2d
471.

The petition alleged:

(1) Kissman ordered from Laney a modular mobile home
but received a “double-wide” mobile home;

(2) Representing “double-wide”, to be “modular” was
an express warranty of description under the Texas
Business and Commerce Code and was a deceptive trade
practice;

(3) There were 18 defects in the home, some of which were
never repaired;

(4) The defects rendered the mobile home “unfit” as a
home, breaching an implied warranty of fitness;

(5) Their order was incorrectly taken by Laney;

(6) The failure of Laney and Bendix to negotiate
was a violation of Laney's implied warranty of
merchantability;

(7) Kissman revoked his acceptance;

(8) Kissman sought to recover the market price of a mobile
home ($22,000.00) as warranted by Laney and Bendix
and incidental and consequential damages of the cost
of moving to a replacement home and expenses for
temporary lodging as provided by Section 2.715, Texas
Business & Commerce Code.

Kissman prayed judgment against defendants, jointly and
severally, for three times the actual damages as outlined
above, ($72,000.00), attorney's fees, costs, and for such
further relief to which they may be justly entitled.

Kissman, by his last witness, attempted to offer evidence
on the cost of repairs. Bendix's objection, the trial court's
remarks, and the witness' answer is as follows:

*677  “MR. KENDALL: Your Honor, I would object to
any attempt to introduce the prices of these particular
items; that is not what the plaintiffs sued for. He has a
suit on the basis he has revoked his contract and wants
his money back and exemplary damages as well. He is
not suing for the cost of making certain repairs.

... 

... 

... 
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“THE COURT: (To Counsel) What is the purpose of
making the estimate of repairs?

“MR. KUHN: Just to show, your Honor, just how serious
the matter of the damage is, the amount of money it
would take to make this home a livable home.

“THE COURT: I don't know what purpose it would serve.

“MR. KUHN: All right. I pass the witness.

“THE COURT: I don't see any purpose in it, but go ahead
and get this covered if you want to.

“MR. KENDALL: Your Honor, we would have a running
objection on that.

“THE COURT: Yes, the Court is not going to consider it in
the lawsuit. I don't see that it will hurt anything.

(To the Witness) Go ahead.

“A: The total cost

“MR. KENDALL: Your Honor, we would have a running
objection on that.

“A: The total cost to repair this would be $7,916.27.”

In its findings of fact, the trial court found the reasonable
cost of repairing the damages to be $7,916.27, and entered
judgment for three times this amount. Because Kissman did
not assert a cause of action nor seek damages for cost of
repairs, the Court of Civil Appeals held evidence on cost of
repairs was not admissible.

[1]  Evidence of cost of repairs is not admissible if pleadings
allege only the difference in the market value before and
after a collision. Tinney v. Williams, 144 S.W.2d 344
(Tex.Civ.App. Amarillo 1950, no writ). Evidence of market
value before and after a collision is not admissible under
allegations of cost of repairs. South Plains Ready-Mix, Inc. v.
McDermett, 278 S.W.2d 575 (Tex.Civ.App. Amarillo 1954,
no writ).

[2]  [3]  Pleadings are sufficient under the Rules of Civil
Procedure if they give fair and adequate notice to the

adversary. Stone v. Lawyers Title Insurance Corporation,
554 S.W.2d 183 (Tex.1977). Rule 45, T.R.C.P. provides:

Pleadings in the district and county courts shall

(a) be by petition and answer.

(b) consist of a statement in plain and concise language of
the plaintiff's cause of action or the defendant's grounds
of defense. That an allegation be evidentiary or be of
legal conclusion shall not be ground for objection when
fair notice to the opponent is given by the allegations as
a whole.

Kissman's trial pleadings do not give fair notice of a claim
for reasonable and necessary cost of repairs. The variance
between the pleadings and proof is substantial, misleading,
and prejudicial and therefore, fatal. Stone v. Lawyers Title
Insurance Corporation, supra.

[4]  The prayer for general relief is of no assistance because
a prayer must be consistent with the facts stated as a basis
for relief. Starr v. Ferguson, 140 Tex. 80, 166 S.W.2d 130
(1942). Only the relief consistent with the theory of the claim
reflected in the petition may be granted under a general prayer.

Jennings v. Texas Farm Mortg. Co., 124 Tex. 593, 80
S.W.2d 931 (1935).

[5]  Kissman urges the Court of Civil Appeals should have
remanded the cause for a new trial because Bendix did not
make a pre-judgment motion or motion for new trial on the
no evidence point relied upon by the Court of Civil Appeals.
To support his position that the proper appellate predicate
had not been made for an appeal, he relies on Gillespey
v. Sylvia, 496 S.W.2d 234 (Tex.Civ.App. El Paso 1973, no
writ) and Southwestern Mobile Homes, Inc. v. Panel Corp.
of America, 373 S.W.2d 879 (Tex.Civ.App. Tyler 1963, no
writ). These *678  cases are not in point. Gillespey Was a jury
case in which a motion for new trial was required prior to the
Amendment of Rule 324, T.R.C.P. In Southwestern Mobile
Homes no statement of facts was presented to the Court of
Civil Appeals. A statement of facts was filed with the Court of
Civil Appeals in this case; therefore, objections to the findings
of fact can be raised for the first time on appeal. Swanson v.
Swanson, 148 Tex. 600, 228 S.W.2d 156 (1950).

This brings us to the final question of whether this case should
be remanded in the interest of justice.

[6]  The ends of justice do not require a remand in every

instance where a case was tried on the wrong theory, City
of Fort Worth v. Pippen, 439 S.W.2d 660 (Tex.1969), or where
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the evidence was not fully developed, Jackson v. Ewton,
411 S.W.2d 715 (Tex.1967).

[7]  This case was tried on the one theory of recovery pleaded
by Kissman and this theory was waived by him in the Court
of Civil Appeals. He did not request a trial amendment.
Judgment of only one dollar was had against Laney who is
no longer in the case. The parties cannot be returned to the
positions they previously occupied because a remand would

require a trial only against Bendix. A remand would not be in
the interest of justice.

The judgment of the Court of Civil Appeals is affirmed.

All Citations

587 S.W.2d 675

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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2019 WL 1873428

NOTICE: THIS OPINION HAS NOT BEEN RELEASED
FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. UNTIL RELEASED, IT IS SUBJECT TO
REVISION OR WITHDRAWAL.

Supreme Court of Texas.

ROHRMOOS VENTURE, Eric Langford,
Dan Basso, and Tobin Grove, Petitioners,

v.
UTSW DVA HEALTHCARE, LLP, Respondent

NO. 16-0006
|

Argued October 31, 2018
|

OPINION DELIVERED: April 26, 2019

Synopsis
Background: Commercial tenant brought action against
landlord for breach of implied warranty of suitability
and breach of contract. Landlord filed counterclaims for
negligence and breach of contract. The 192nd Judicial District
Court, Dallas County, No. DC–10–15959, Craig Smith,
J., entered judgment on jury verdict for tenant. Landlord

appealed. The Dallas Court of Appeals, 559 S.W.3d 155,
affirmed. Landlord sought petition for review.

Holdings: The Supreme Court, Green, J., held that:

[1] landlord preserved issue of whether a tenant can terminate
a commercial lease based on the landlord’s prior material
breach;

[2] termination of a commercial lease is available as a remedy
for a landlord’s material breach;

[3] landlord failed to adequately raise issue of whether the
evidence was sufficient to support jury's finding that landlord
materially breached the lease;

[4] although awarded no money damages, tenant was a
“prevailing party,” for purposes of contractual attorney fees,
as a successful counter-defendant;

[5] generalities about an attorney’s experience, the total
amount of fees, and the reasonableness of the fees are not
sufficient to support a fee-shifting award under the lodestar

method, abrogating Metroplex Mailing Servs., LLC v. RR

Donnelley & Sons Co., 410 S.W.3d 889, Jeff Kaiser, PC

v. State, 2016 WL 1639731, Jimoh v. Nwogo, 2014 WL

7335158, and Ferrant v. Graham Assocs. Inc., 2014 WL
1875825; and

[6] tenant's attorney's testimony was too general to support
request for $800,000 in attorney fees.

Affirmed in part, reversed in part, and remanded.

Procedural Posture(s): On Appeal; Judgment; Motion for
Attorney's Fees.

West Headnotes (51)

[1] Appeal and Error
Motion for judgment notwithstanding

verdict
Appeal and Error

Objections to verdict, findings, or judgment
Commercial landlord, appealing judgment
following jury verdict for tenant in action
for breach of contract, preserved for appellate
review issue of whether a tenant can terminate
a commercial lease based on the landlord’s prior
material breach, even though landlord did not
object to the jury charge regarding material
breach; jury charge did not mention termination
as a remedy or ask whether tenant was entitled to
terminate, landlord raised the issue in a motion
to reform the judgment or, alternatively, for a
new trial, as soon as trial court entered judgment
authorizing termination, issue was a question of
law that was not required to be resolved before
jury could perform its fact-finding role, and issue
was fairly subsumed in landlord's briefing on
appeal.

Cases that cite this headnote

[2] Landlord and Tenant

• 
• .. 
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Questions of law or fact
Whether a tenant can terminate a commercial
lease for material breach is a question of law for
the court to decide.

Cases that cite this headnote

[3] Appeal and Error
Nature of remedy by dismissal

Appellate courts must broadly construe issues to
encompass the core questions and to reach all
issues subsidiary to and fairly included within
them; this mandate must be applied reasonably,
yet liberally, so that the merits of an appeal are
addressed whenever reasonably possible.

2 Cases that cite this headnote

[4] Landlord and Tenant
Suitability or fitness of premises

In a commercial lease, a landlord warrants that
the property is suitable for the tenant’s intended
commercial purpose.

Cases that cite this headnote

[5] Landlord and Tenant
Suitability or fitness of premises

The implied warranty of suitability in a
commercial lease exists separately and apart
from any obligation the landlord may have under
the lease.

Cases that cite this headnote

[6] Landlord and Tenant
Suitability or fitness of premises

As a matter of law, the implied warranty of
suitability is limited only by specific terms in
the parties' commercial lease whereby a tenant
expressly agrees to repair certain defects.

Cases that cite this headnote

[7] Landlord and Tenant
Suitability or fitness of premises

Parties to a commercial lease are free to contract
out of the implied warranty of suitability by
expressly waiving it in their contract.

Cases that cite this headnote

[8] Landlord and Tenant
Breach by lessor

Termination is available as a remedy for breach
of the implied warranty of suitability; the same
holds true for a landlord’s material breach of the
commercial lease.

Cases that cite this headnote

[9] Appeal and Error
Sufficiency of evidence;  verdict, findings,

and judgment
Commercial landlord, appealing judgment
following jury verdict for tenant in action for
breach of contract, failed to adequately raise
issue of whether the evidence was sufficient to
support jury's finding that landlord materially
breached the lease; landlord's arguments all
addressed the implied warranty of suitability,
and causes of action for breach of contract and
breach of the implied warranty were different and
required different supporting evidence.

Cases that cite this headnote

[10] Costs
Prevailing party

Costs
American rule;  necessity of contractual or

statutory authorization or grounds in equity
In Texas, as in the federal courts, each party
generally must pay its own way in attorney fees;
but there are certain circumstances in which
the prevailing party can recover fees from the
opposing party.

2 Cases that cite this headnote

[11] Costs
Items and amount;  hours;  rate

.. 

... .. 

.. 
.. 

.. 
.. .. 

.. 

.. .. 
WESTLAW TAB H

APP.  427



Rohrmoos Venture v. UTSW DVA Healthcare, LLP, --- S.W.3d ---- (2019)
62 Tex. Sup. Ct. J. 808

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3

When fee-shifting is authorized, whether by
statute or contract, the party seeking a fee award
must prove the reasonableness and necessity of
the requested attorney fees.

1 Cases that cite this headnote

[12] Costs
Contracts

Parties are free to contract for a fee-recovery
standard either looser or stricter than that
provided by the Texas Civil Practice and

Remedies Code. Tex. Civ. Prac. & Rem. Code
Ann. § 38.001.

Cases that cite this headnote

[13] Costs
Leases

Texas Civil Practice and Remedies Code did not
govern determination of “prevailing party” for
purposes of fee-shifting clause in commercial
lease stating that “[i]n any action to enforce the
terms of this Lease, the prevailing party shall be
entitled to an award for its reasonable attorneys'
fees”; terms of contract were different from and
less stringent than statutory standard, rendering

the statutory standard inapplicable. Tex. Civ.
Prac. & Rem. Code Ann. § 38.001.

Cases that cite this headnote

[14] Costs
Prevailing party

A defendant who did not recover actual damages
can, for purposes of attorney fees, be a prevailing
party for defending against a plaintiff’s breach
of contract claim when it achieves a material
alteration in its legal relationship with the
plaintiff; a defendant can obtain actual and
meaningful relief, materially altering the parties’
legal relationship, by successfully defending
against a claim and securing a take-nothing
judgment on the main issue or issues in the case.

Cases that cite this headnote

[15] Costs
Leases

Tenant that sued landlord for breach
of commercial lease and successfully
defended against landlord’s breach of contract
counterclaim, obtaining a take-nothing judgment
as a counter-defendant, was a “prevailing party”
under fee-shifting clause stating that “[i]n any
action to enforce the terms of this Lease, the
prevailing party shall be entitled to an award
for its reasonable attorneys' fees,” and thus was
entitled to reasonable and necessary attorney
fees, even though tenant was awarded no money
damages as the original plaintiff.

Cases that cite this headnote

[16] Costs
Prevailing party

Costs
Items and amount;  hours;  rate

To secure an award of attorney fees from
an opponent, the prevailing party must prove
that: (1) recovery of attorney fees is legally
authorized, and (2) the requested attorney fees
are reasonable and necessary for the legal
representation, so that such an award will
compensate the prevailing party generally for its
losses resulting from the litigation process.

3 Cases that cite this headnote

[17] Costs
American rule;  necessity of contractual or

statutory authorization or grounds in equity
Under the “American Rule,” a prevailing party
has no inherent right to recover attorney fees
from the non-prevailing party unless there
is specific statutory or contractual authority
allowing it.

2 Cases that cite this headnote

[18] Costs
Prevailing party

The idea behind awarding attorney fees in
fee-shifting situations is to compensate the
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prevailing party generally for its reasonable
losses resulting from the litigation process.

Cases that cite this headnote

[19] Costs
Parties

The award of attorney fees and the ability
to enforce it belongs to the party, not the
attorney, absent express statutory or contractual
text mandating otherwise.

Cases that cite this headnote

[20] Costs
Items and amount;  hours;  rate

Costs
Effect of fee agreement with attorney

Because attorney fee awards are compensatory
in nature, only fees reasonable and necessary for
the legal representation will be shifted to the non-
prevailing party, and not necessarily the amount
contracted for between the prevailing party and
its attorney, as a client’s agreement to a certain
fee arrangement or obligation to pay a particular
amount does not necessarily establish that fee as
reasonable and necessary.

1 Cases that cite this headnote

[21] Costs
Items and amount;  hours;  rate

An amount of attorney fees incurred or
contracted for is not conclusive evidence of
reasonableness or necessity; the fee claimant still
has the burden to establish reasonableness and
necessity.

Cases that cite this headnote

[22] Costs
Persons entitled or liable

A party must be represented by an attorney to
secure an award of attorney fees.

Cases that cite this headnote

[23] Costs
Items and amount;  hours;  rate

The distinction between provisions awarding
“reasonable and necessary” attorney fees and
provisions awarding “reasonable” attorney fees
is immaterial; when a claimant wishes to obtain
attorney fees from the opposing party, the
claimant must prove that the requested fees are
both reasonable and necessary.

1 Cases that cite this headnote

[24] Costs
Items and amount;  hours;  rate

Costs
Duties and proceedings of taxing officer

Both the reasonableness and the necessity
of attorney fees are questions of fact to be
determined by the fact finder and act as limits
on the amount of fees that a prevailing party can
shift to the non-prevailing party.

3 Cases that cite this headnote

[25] Attorney and Client
Right to compensation in general

An attorney fee is “incurred” when one becomes
liable for it.

Cases that cite this headnote

[26] Costs
Items and amount;  hours;  rate

When provisions authorizing shifting of attorney
fees do not contain an explicit requirement that
fees be “incurred,” courts do not imply such
a term; rather, courts evaluate whether legally
sufficient evidence supports that the amount
of attorney’s fees awarded is reasonable and
necessary for the legal representation, so that
an award of such fees will compensate the
prevailing party generally for its losses resulting
from the litigation process.

Cases that cite this headnote

[27] Costs

.. 
.. 

.. .. .. .. 

.. 
.. .. 

.. 

WESTLAW TAB H
APP.  429



Rohrmoos Venture v. UTSW DVA Healthcare, LLP, --- S.W.3d ---- (2019)
62 Tex. Sup. Ct. J. 808

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 5

Items and amount;  hours;  rate
Where contractual fee-shifting provision
provided no “incurred” requirement, the court
would evaluate whether legally sufficient
evidence supported that the amount of attorney’s
fees awarded was reasonable and necessary
for the legal representation, so that a fee-
shifting award would compensate the prevailing
party generally for its losses resulting from the
litigation process.

1 Cases that cite this headnote

[28] Costs
Evidence as to items

Where a court is statutorily authorized to take
judicial notice of usual and customary attorney’s
fees, there is a rebuttable presumption that the

usual and customary fees are reasonable. Tex.
Civ. Prac. & Rem. Code Ann. §§ 38.001, 38.003,
38.004.

Cases that cite this headnote

[29] Costs
Items and amount;  hours;  rate

The lodestar method is a focused and objective
analysis of whether attorney fees sought are
reasonable and necessary, yielding a base figure

that reflects most factors under Arthur
Andersen, 945 S.W.2d 812, and is thus
presumptively reasonable; but that figure is
subject to adjustment if the presumption is
overcome by other factors not accounted for in
the base lodestar figure.

1 Cases that cite this headnote

[30] Costs
Evidence as to items

Generalities about an attorney’s experience, the
total amount of fees, and the reasonableness
of the fees are not sufficient to support a fee-
shifting award under the lodestar method, which
applies in fee-shifting situations; abrogating

Metroplex Mailing Servs., LLC v. RR

Donnelley & Sons Co., 410 S.W.3d 889, Jeff

Kaiser, PC v. State, 2016 WL 1639731, Jimoh

v. Nwogo, 2014 WL 7335158, and Ferrant v.
Graham Assocs. Inc., 2014 WL 1875825.

Cases that cite this headnote

[31] Costs
Items and amount;  hours;  rate

The fact finder’s starting point for calculating
an attorney’s fee award is determining the
reasonable hours worked multiplied by a
reasonable hourly rate.

4 Cases that cite this headnote

[32] Costs
Items and amount;  hours;  rate

Costs
Evidence as to items

Under the lodestar method for determining
reasonable and necessary attorney fees, the fee
claimant bears the burden of providing sufficient
evidence of the reasonable hours worked and the
reasonable hourly rate.

4 Cases that cite this headnote

[33] Costs
Items and amount;  hours;  rate

Sufficient evidence for determining reasonable
and necessary attorney fees under the lodestar
analysis in a fee shifting case includes, at a
minimum, evidence of (1) particular services
performed, (2) who performed those services,
(3) approximately when the services were
performed, (4) the reasonable amount of time
required to perform the services, and (5)
the reasonable hourly rate for each person
performing such services.

6 Cases that cite this headnote

[34] Costs
Items and amount;  hours;  rate
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The lodestar calculation of attorney fees should
produce an objective figure that approximates
the fee that the attorney would have received had
he or she properly billed a paying client by the
hour in a similar case; this readily administrable
and objectively reasonable calculation is the
standard for calculating the reasonableness and
necessity of attorney fees in a fee-shifting
situation.

Cases that cite this headnote

[35] Costs
Items and amount;  hours;  rate

Costs
Effect of fee agreement with attorney

Because fee-shifting awards are to be reasonable
and necessary for successfully prosecuting
or defending against a claim, reasonableness
and necessity are not dependent solely on
the contractual fee arrangement between the
prevailing party and its attorney; therefore, the
base lodestar calculation should reflect hours
reasonably expended for services necessary to
the litigation, and should reflect a reasonable
hourly rate for the attorney to prosecute or defend
successfully against the claim at issue.

Cases that cite this headnote

[36] Costs
Items and amount;  hours;  rate

There is a presumption that the base lodestar
calculation, when supported by sufficient
evidence, reflects the reasonable and necessary
attorney fees that can be shifted to the non-
prevailing party.

Cases that cite this headnote

[37] Costs
Items and amount;  hours;  rate

Costs
Effect of fee agreement with attorney

Costs
Evidence as to items

When fee agreements provide for arrangements
other than hourly billing, the fee claimant,
through its expert, has the burden of showing that
the rate claimed for purposes of the base lodestar
calculation reflects a reasonable market rate

given considerations in Arthur Andersen, 945
S.W.2d 812, including the attorney’s experience
and expertise, the novelty and complexity of
the questions involved, any special skill required
for the representation, the attorney’s risk in
accepting such representation, which may be
reflected in a contingent fee agreement, and any
other considerations that would factor into an
attorney’s fee negotiations if the attorney were to
bill hourly.

Cases that cite this headnote

[38] Costs
Items and amount;  hours;  rate

An enhancement or reduction of the base lodestar
figure cannot be based on a consideration
that is subsumed in the first step of the
lodestar method for determining reasonable and
necessary attorney fees.

Cases that cite this headnote

[39] Costs
Items and amount;  hours;  rate

The base lodestar calculation of attorney
fees usually includes at least the following

considerations from Arthur Andersen, 945
S.W.2d 812: the time and labor required, the
novelty and difficulty of the questions involved,
the skill required to perform the legal service
properly, the fee customarily charged in the
locality for similar legal services, the amount
involved, the experience, reputation and ability
of the lawyer or lawyers performing the services,
whether the fee is fixed or contingent on results
obtained, the uncertainty of collection before the
legal services have been rendered, and results
obtained; these considerations therefore may not
be used to enhance or reduce the base calculation
to the extent that they are already reflected in the
reasonable hours worked and reasonable hourly
rate.
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3 Cases that cite this headnote

[40] Costs
Items and amount;  hours;  rate

Costs
Evidence as to items

If a fee claimant seeks an enhancement
of attorney fees beyond the base lodestar
calculation, it must produce specific evidence
showing that a higher amount is necessary to
achieve a reasonable fee award; likewise, if a fee
opponent seeks a reduction, it bears the burden
of providing specific evidence to overcome the
presumptive reasonableness of the base lodestar
figure.

Cases that cite this headnote

[41] Costs
Items and amount;  hours;  rate

In Texas courts, the base lodestar attorney-
fee calculation of reasonable hours times
a reasonable rate should account for any
results obtained up to trial; but to the extent
that the results obtained are not reflected
in the base lodestar, then the fact finder
may determine whether the results obtained
consideration necessitates an adjustment to
achieve a reasonable fee under the second step of
the lodestar method.

Cases that cite this headnote

[42] Costs
Items and amount;  hours;  rate

Under the “lodestar method,” the determination
of what constitutes a reasonable attorney’s fee
involves two steps: first, the fact finder must
determine the reasonable hours spent by counsel
in the case and a reasonable hourly rate for
such work, and then multiply the number of
such hours by the applicable rate, the product of
which is the base fee or lodestar; the fact finder
may then adjust the base lodestar up or down,
(apply a multiplier), if relevant factors indicate
an adjustment is necessary to reach a reasonable
fee in the case.

Cases that cite this headnote

[43] Costs
Items and amount;  hours;  rate

Costs
Duties and proceedings of taxing officer

In a jury trial requiring a determination of
reasonable attorney fees, the jury should be
instructed that the base lodestar figure is
presumed to represent reasonable and necessary
attorney’s fees, but other considerations may
justify an enhancement or reduction to the
base lodestar; accordingly, the fact finder must
then determine whether evidence of those
considerations overcomes the presumption and
necessitates an adjustment to reach a reasonable
fee.

Cases that cite this headnote

[44] Costs
Evidence as to items

General, conclusory testimony devoid of any real
substance will not support a fee award; thus, a
claimant seeking an award of attorney fees must
prove the attorney’s reasonable hours worked
and reasonable rate by presenting sufficient
evidence to support the fee award sought.

1 Cases that cite this headnote

[45] Costs
Items and amount;  hours;  rate

In a fee-shifting case, there is a strong
presumption that the base lodestar figure
is reasonable, but that presumption may be
overcome in those rare circumstances in which
the lodestar does not adequately take into
account a factor that may properly be considered
in determining a reasonable attorney fee.

Cases that cite this headnote

[46] Costs
Items and amount;  hours;  rate
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The second step of the lodestar method allows
for the base lodestar figure to be adjusted
up when considerations not already accounted
for in the first step establish that the base
lodestar figure represents an unreasonably low
fee award, depriving fair compensation to the
prevailing party’s attorney; likewise, the base
lodestar figure can be adjusted down when
it is established, based on considerations not
already accounted for in the first step, to be
an unreasonably high or excessive fee award,
creating a windfall for the prevailing party or its
attorney.

Cases that cite this headnote

[47] Costs
Items and amount;  hours;  rate

Costs
Effect of fee agreement with attorney

Pursuant to an attorney-client fee agreement, a
client could ultimately owe its attorney more
fees than the amount of the award shifting
fees to the non-prevailing party; however,
in applying the lodestar method, fact finders
should be concerned with awarding reasonable
and necessary fees, not with any contractual
obligations that may remain between the attorney
and client.

Cases that cite this headnote

[48] Costs
Evidence as to items

Contemporaneous billing records are not
required to prove that requested attorney fees are
reasonable and necessary.

Cases that cite this headnote

[49] Costs
Evidence as to items

Although not required, billing records are
strongly encouraged to prove the reasonableness
and necessity of requested attorney fees when
those elements are contested; creating the
documents makes them available for production,
provides a basis for testifying as to the

reasonableness and necessity of the requested
fees, and permits cross-examination.

Cases that cite this headnote

[50] Costs
Evidence as to items

The fact finder considering an award of
attorney fees will generally not benefit from
attorneys cross-examining each other point-by-
point on every billable matter; parties should
use discovery and pretrial procedure to evaluate
attorney’s fee claims and the evidence supporting
them, then present to the fact finder the
evidence relevant to determining a reasonable
and necessary fee.

Cases that cite this headnote

[51] Costs
Evidence as to items

Attorney's testimony that he searched through
“millions” of emails and reviewed “hundreds of
thousands” of papers in discovery, took more
than forty depositions, and drafted a forty-page
motion for summary judgment was too general
to establish reasonableness and necessity of his
request for $800,000 in prevailing-party attorney
fees in action for breach of commercial lease;
testimony lacked sufficient detail about the work
done and how much time was spent on the tasks.

Cases that cite this headnote

ON PETITION FOR REVIEW FROM THE COURT OF
APPEALS FOR THE FIFTH DISTRICT OF TEXAS

Attorneys and Law Firms

James A. Pikl, Byron K. Henry, Scheef & Stone, L.L.P.,
Frisco, for Petitioners.

Wade Thomas Howard, Alma Fern Shields, Houston, for
Respondent.
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Opinion

Justice Green delivered the opinion of the Court.

*1  In this case, we must decide whether a tenant can
terminate a commercial lease contract for the landlord’s

prior material breach. We hold that under Davidow v.
Inwood North Professional Group–Phase I, 747 S.W.2d
373 (Tex. 1988), termination is a justified remedy when
the landlord breaches the commercial lease. We also must
consider whether the evidence offered to prove attorney’s
fees is sufficient under our precedent for fee-shifting awards.
We hold that it is not. When a fee claimant seeks to
recover attorney’s fees from an opposing party, it must
put on evidence of reasonable hours worked multiplied by
a reasonable hourly rate, yielding a base figure that can
be adjusted by considerations not already accounted for in
either the hours worked or the rate. Because the record does
not contain this evidence, we affirm the court of appeals'
judgment in part, reverse as to the award of attorney’s fees,
and remand the case to the trial court for further proceedings.

I. Background

Landlord Rohrmoos Venture executed a commercial lease
with tenant UT Southwestern DVA Healthcare, LLP (UTSW),

for a commercial building in Dallas, Texas. 1  UTSW used
the commercial building for a dialysis clinic. At some point
UTSW began experiencing water penetration in the building’s
concrete foundation and installed ceramic floor tiles because
of the moisture problems.

Around September 2007, state health inspectors evaluated
UTSW’s dialysis clinic and criticized the facility because
some ceramic floor tiles had come loose from the
concrete slab and moisture could be seen under the tiles.
UTSW notified Rohrmoos of the inspection results and
over the following months, the two exchanged extensive
communication in an attempt to diagnose and fix the issue.
Neither party accepted responsibility. Multiple engineers and
contractors were called in, but the issue persisted into 2009
and then began to worsen as the building apparently suffered
significant water penetration.

Because UTSW viewed the commercial building as
unsuitable for its intended commercial purpose, UTSW
terminated its lease early, vacated the premises, and relocated

to Irving, Texas, while still allegedly owing approximately
$ 250,000 in unpaid rent. UTSW then sued Rohrmoos and
the joint-venturers behind it for breach of contract and
breach of the implied warranty of suitability. UTSW also
sought declaratory judgment that: (1) a casualty occurred in
accordance with the lease, (2) Rohrmoos failed to remedy
the casualty, and (3) UTSW had the right to terminate the
lease. Rohrmoos answered with several affirmative defenses,
including waiver and prior material breach. Rohrmoos
also counterclaimed for negligence and breach of contract.
UTSW asserted its own affirmative defenses to Rohrmoos’s
counterclaims.

The case was submitted to a jury. The jury found that UTSW
and Rohrmoos both failed to comply with the lease, that
Rohrmoos failed to comply first, and that Rohrmoos breached
the implied warranty of suitability. Although UTSW initially
sought money damages, it did not submit that claim to the jury.
Accordingly, no money damages were awarded to UTSW.

*2  Regarding attorney’s fees, the parties' lease agreement
provided for a fee-shifting arrangement whereby “the
prevailing party shall be entitled to an award for its reasonable
attorneys' fees” from the non-prevailing party “[i]n any action
to enforce the terms of [the] Lease.” In an attempt to prove
the reasonableness and necessity of the requested attorney’s
fees at trial, UTSW’s attorney, Wade Howard, testified that
he had twenty years of litigation experience, the standard rate
he charges is $ 430 per hour, he has handled cases similar
in nature to this one before, and a reasonable and necessary
number of hours to spend on this case would be around 750
to 1,000. Those hours multiplied by his standard hourly rate
equals between $ 322,500 and $ 400,000, so he testified that
a reasonable and necessary fee would be between $ 300,000
and $ 400,000. But then Howard went on to state, “This case,
for whatever reason, has not been worked up in a reasonable
fashion.... But because of that, the fees in this case are much
closer -- my fees are much closer to 800 -- over $ 800,000.” He
gave some examples of why the cost of this litigation was so
high—searching through “millions” of emails and reviewing
“hundreds of thousands” of documents during discovery, over
forty depositions taken, and a forty-page motion for summary
judgment. Howard did not explain how much time was spent
on each of those tasks, however, and it was clear that not
all the tasks he performed were included in his testimony.
Rather, he stated that the factors relevant to his attorney’s
fees were (1) the amount in controversy, (2) the complexity
of the case, and (3) his knowledge and experience—three of

the eight factors set out in Arthur Andersen & Co. v. Perry
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Equipment Corp., 945 S.W.2d 812, 818 (Tex. 1997). The
jury determined reasonable attorney’s fees for both UTSW
and Rohrmoos at $ 800,000 for representation in the trial
court, $ 150,000 in the court of appeals, and $ 75,000 for
representation in this Court.

The trial court entered final judgment against Rohrmoos,
stating:

1. [Rohrmoos] materially breached the lease agreement
first.

2. [Rohrmoos] breached the implied warranty of suitability.

3. Because [Rohrmoos] materially breached the lease
agreement first and breached the implied warranty of
suitability, UTSW had the right to terminate the lease
agreement.

4. Rohrmoos Venture takes nothing on all of its claims
against UTSW and Counter-Defendants....

The trial court awarded UTSW attorney’s fees in the amount
determined by the jury—totaling $ 1,025,000 with the
conditional appellate awards. Rohrmoos moved to reform the
judgment or, alternatively, for a new trial. The trial court
denied the motion.

Because the trial court’s judgment authorized UTSW to
terminate the commercial lease, Rohrmoos, on appeal,
attacked the jury’s finding that it breached the implied

warranty of suitability established under Davidow. See

Davidow, 747 S.W.2d at 377 (holding that “there is
an implied warranty of suitability by the landlord in a
commercial lease that the premises are suitable for their
intended commercial purpose”). Rohrmoos reasoned that

unless Davidow is waived under the lease or the lease

contains a provision that supersedes Davidow’s implied
warranty of suitability, a tenant can terminate a commercial
lease only by proving a breach of the implied warranty
of suitability. Otherwise, posited Rohrmoos, why would
a commercial tenant go through the rigors of proving a

Davidow breach if instead it could obtain the same
remedy—termination—by merely convincing a jury that
the landlord had materially breached the lease? Rohrmoos
therefore devoted most of its briefing to challenging the jury’s

finding that it breached Davidow’s implied warranty of

suitability. Rohrmoos did not challenge the jury’s finding that
it materially breached the lease.

The court of appeals initially missed Rohrmoos’s primary

argument under Davidow, largely because Rohrmoos did

not brief the Davidow issue fully. On this point, the court
of appeals held:

All of [Rohrmoos’s Davidow
arguments] are irrelevant unless
Rohrmoos also defeats the answers to
questions one through three [of the
jury charge], which support [UTSW]’s
prior material breach of contract
defense to Rohrmoos’s counterclaim.
But, as discussed later, Rohrmoos does
not properly challenge the sufficiency
of the evidence to support the jury’s
breach of contract findings. And
unchallenged jury findings are binding
on this court.

559 S.W.3d 155, 160 (Tex. App.—Dallas 2015, pet.
granted) (mem. op.) (footnote omitted) (citation omitted).

*3 Rohrmoos filed a motion for reconsideration, asserting
that the court of appeals overlooked Rohrmoos’s primary

argument under Davidow that a material breach of contract
does not support the termination of a commercial lease. The
court of appeals withdrew its opinion, vacated its judgment,
and published a new opinion with the following language:

Rohrmoos’s motion for reconsideration improperly now
argues that we should ignore the answers to Questions
One through Three [of the jury charge] because the
right to terminate a commercial lease for failure to make
repairs exists only with respect to a breach of the implied
warranty of suitability that the Supreme Court established

in Davidow v. Inwood North Professional Group–Phase
I, 747 S.W.2d 373, 376–77 (Tex. 1988) and does not exist
for a prior material breach of an express duty [to] repair
contained in the lease. But Rohrmoos did not assert that
objection to Questions One through Three in the trial
court, or otherwise preserve the point in the trial court. See
TEX. R. CIV. P. 274 (“A party objecting to a charge must
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point out distinctly the matter to which he objects and the
grounds of his objection.”).

Id. at 163. The court of appeals decided Rohrmoos’s
remaining points of error against Rohrmoos and affirmed the

trial court’s judgment. See id. at 160–64, 169.

Regarding the $ 1,025,000 in attorney’s fees, Rohrmoos
challenged the award in the court of appeals on two grounds:
(1) UTSW was not a “prevailing party” under the lease
and therefore was not entitled to recover attorney’s fees,
and (2) the evidence was insufficient to support the fee

award.2 Id. at 164–66. The court of appeals disagreed
with Rohrmoos on both counts, holding that UTSW was a

“prevailing party” under the lease, and that El Apple I, Ltd.
v. Olivas, 370 S.W.3d 757 (Tex. 2012), and its progeny, which
use the “lodestar method” for calculating attorney’s fees, do

not apply in this case. 559 S.W.3d at 165–68. The court
of appeals further held that billing records are not required
to prove attorney’s fees, and testimony about the attorney’s
experience, the total amount of fees, and the reasonableness of

the fees complied with Arthur Andersen and supported the

fee award. Id. at 167–68. Rohrmoos petitioned this Court
for review, and we granted the petition. 61 Tex. Sup. Ct. J.
1505 (June 22, 2018).

II. Davidow’s Implied Warranty of Suitability

Rohrmoos raises many arguments in this Court involving

the Davidow implied warranty of suitability. Rohrmoos
argues primarily that the court of appeals incorrectly assumed
that a material breach of a commercial lease can justify
termination, resulting in a holding that is contrary to our

decision in Davidow. However, there are preservation
concerns surrounding this issue, which we address first before

turning to the applicability of Davidow’s implied warranty
of suitability.

A. Preservation

*4 Rohrmoos maintains that the issue of whether a tenant
can terminate a commercial lease based on the landlord’s prior
material breach is properly preserved for our review. Refuting

the court of appeals' holding that Rohrmoos did not object to

the jury charge based on its Davidow theory, or otherwise
preserve the point in the trial court, Rohrmoos contends that
the issue is legal and not factual—meaning it can be raised
at any time, including on appeal. Rohrmoos also claims that
it nevertheless did raise the issue repeatedly in the trial court
and correctly preserved the issue for review in the court of
appeals and this Court.

UTSW, on the other hand, argues that the Davidow issue
is not properly before this Court. First, UTSW argues that
Rohrmoos did not object to the jury charge regarding material

breach and assert its Davidow theory in the trial court,
thereby waiving the right to appeal the issue. Second, even

if the Davidow argument had been preserved in the trial
court, UTSW argues that Rohrmoos did not adequately brief
the issue in the court of appeals, thus waiving the issue there.
And finally, UTSW asserts that Rohrmoos waived the issue in
this Court by not challenging the court of appeals' application
of the law on preservation and waiver in its petition for review.

[1]After a careful review of the record, we agree with

Rohrmoos that the Davidow issue is preserved for our
review. Importantly, the availability of termination as a
remedy did not become an issue until the trial court entered
judgment authorizing termination. When that happened,
Rohrmoos promptly filed a motion to reform the judgment
or, alternatively, for a new trial. In that motion, Rohrmoos
asserted that “under Texas law, a tenant claiming material
breach of lease is not entitled to terminate the lease unless
the lease expressly provides for that remedy.” Rohrmoos cited

Davidow, saying that “[t]his is still the law in Texas today.”
This gave the trial court notice of Rohrmoos’s complaint that
the verdict and judgment were at least partially based on a
theory of recovery that Rohrmoos contends did not support

termination as a matter of law. Cf. United Scaffolding,
Inc. v. Levine, 537 S.W.3d 463, 482 (Tex. 2017) (holding
that the preservation requirement was satisfied because the
defendant raised the issue of an improper theory of recovery
that could not support the judgment in a motion for judgment
notwithstanding the verdict). Regarding the jury charge, there
was no need to object because it did not mention termination
as a remedy or ask whether UTSW was entitled to terminate.

[2]Furthermore, whether a tenant can terminate a

commercial lease under Davidow for material breach is
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a question of law for the court to decide, and it is not one
which must be resolved before the jury can properly perform

its fact-finding role. See Holland v. Wal-Mart Stores, Inc.,
1 S.W.3d 91, 94 (Tex. 1999) (per curiam) (holding that a
party’s failure to object at the charge conference regarding
attorney’s fees was not fatal because “[t]he availability of
attorney’s fees under a particular statute is a question of law
for the court” and is not one that must be answered before the
jury can properly determine the facts in the case). A jury can
determine whether there was a breach of contract, which party
breached first, and whether there was a breach of the implied
warranty of suitability—as the jury did here—and it can do
all of this whether or not termination is an available remedy

under Davidow for material breach of a commercial lease.

Additionally, the record indicates that Rohrmoos raised its

argument under Davidow in the trial court. In a trial
brief, Rohrmoos stated specifically that a commercial tenant
“may not terminate the lease” unless it proves a breach of
the implied warranty of suitability. Likewise, during trial,
Rohrmoos’s counsel explained:

*5  Their allegation on [breach of
contract] is that the landlord failed
in his duty to repair, that’s their
allegation. Under Texas law, that does
not entitle a party to terminate the
contract. It entitles them to repair it
and then to collect back from the
landlord, there’s an offset for rent....
So, if we breached because we did
not do repairs, if that’s what the jury
agrees to, it does -- they aren't entitled
to terminate, that’s a remedy they
aren't entitled to. They're entitled to
damages.

When the trial court pressed for case law supporting this
position, Rohrmoos’s counsel responded, “I'm hanging my

hat on Davidow, ... [which says] as a matter of Texas law,
a breach of the duty to repair is only remediable by damages.”
In no sense can we say that Rohrmoos failed to inform the

trial court of its theory under Davidow. Indeed, our law on
preservation is built almost entirely around putting the trial

court on notice so that it can cure any error. See Burbage v.
Burbage, 447 S.W.3d 249, 258 (Tex. 2014) (“Preservation of
error reflects important prudential considerations recognizing
that the judicial process benefits greatly when trial courts have
the opportunity to first consider and rule on error.” (citing

In re B.L.D., 113 S.W.3d 340, 350 (Tex. 2003))). Affording
trial courts an opportunity to correct errors conserves judicial
resources and prevents an appeal by ambush or otherwise

having to order a new trial. Id. Here, there is no such
concern because the trial court was given an opportunity to
cure any error when it entered judgment and later in response
to Rohrmoos’s post-judgment motion. Rohrmoos properly
preserved this issue in the trial court.

[3] Rohrmoos also raised the argument in the court of
appeals. We have firmly mandated that courts broadly
construe issues to encompass the core questions and to reach
all issues subsidiary to and fairly included within them. See

Ditta v. Conte, 298 S.W.3d 187, 190 (Tex. 2009); see
also TEX. R. APP. P. 38.9 (“Because briefs are meant to
acquaint the court with the issues in a case and to present
argument that will enable the court to decide the case,
substantial compliance with [briefing rules] is sufficient....”).
This mandate must be applied “reasonably, yet liberally,”
so that the merits of an appeal are addressed whenever

“reasonably possible.” Ditta, 298 S.W.3d at 190 (citing

Perry v. Cohen, 272 S.W.3d 585, 587 (Tex. 2008) (per
curiam)). Fairly subsumed in Rohrmoos’s briefing to the court
of appeals is the challenge to the trial court’s judgment based

on Rohrmoos’s contention that, under Davidow, UTSW
was not entitled to terminate the lease based on the landlord’s

prior material breach. 3  The argument also clearly appears in
Rohrmoos’s reply brief to the court of appeals, although that is
neither controlling nor dispositive regarding a litigant’s duty

to brief issues before appellate courts. 4  See TEX. R. APP.
P. 38.1(f) (stating that the appellant’s opening brief “must
state concisely all issues or points presented for review”). And

while Rohrmoos may not have briefed Davidow’s holding
as a specifically enumerated issue, we have long rejected any
form-over-substance approach that leads to a rigid application

of our preservation rules. See Thota v. Young, 366 S.W.3d

678, 690 (Tex. 2012); see also Burbage, 447 S.W.3d at
258 (holding that our “procedural rules are technical, but
not trivial,” and courts must “construe such rules liberally
so that the right to appeal is not lost unnecessarily”). The
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entirety of Rohrmoos’s briefing rests on the premise that

Davidow does not allow UTSW to terminate the lease
for Rohrmoos’s material breach. This was sufficient to put
the court of appeals on notice of Rohrmoos’s understanding

regarding Davidow, and to invite the court of appeals to

correct any error of law as to Davidow and the availability
of termination as a remedy.

*6  Rohrmoos likewise adequately presented the argument
in its petition for review and briefing in this Court. We

now turn to the merits of Rohrmoos’s Davidow argument
and the availability of termination for material breach of a
commercial lease.

B. Remedy of Termination

Rohrmoos’s position is that Davidow expressly prohibits
termination as a remedy for material breach of a commercial

lease. All this Court said in Davidow, however, is that there
is an implied warranty of suitability in commercial leases, and
what the implied warranty means:

Therefore, we hold there is an
implied warranty of suitability by the
landlord in a commercial lease that
the premises are suitable for their
intended commercial purpose. This
warranty means that at the inception
of the lease there are no latent defects
in the facilities that are vital to the
use of the premises for their intended
commercial purpose and that these
essential facilities will remain in a
suitable condition. If, however, the
parties to a lease expressly agree that
the tenant will repair certain defects,
then the provisions of the lease will
control.

747 S.W.2d at 377. The Court did not, as Rohrmoos
contends, make an absolute statement that a material breach

of a commercial lease will never justify termination. In fact,

if anything, the holding in Davidow leans the other way.

In Davidow, this Court addressed the implications of
independent covenants in our property law, concluding that
they were antiquated and unworkable in the modern lease

setting. See id. at 375–77. The opinion begins with the
observation that “[a]t common law, the lease was traditionally
regarded as a conveyance of an interest in land, subject to the

doctrine of caveat emptor.” Id. at 375. Once the landlord
delivered the right of possession to the tenant, the tenant
had a duty to pay rent as long as he was in possession.

Id. This was true “even if the buildings on the leasehold

were destroyed or became uninhabitable.” Id. All lease
covenants at common law were thus considered independent
because the tenant, being in possession of everything he was
entitled to under the lease, had to pay rent no matter what lease

covenant the landlord breached. Id.

This outdated common law concept, Davidow noted,
“is no longer indicative of the contemporary relationship

between the tenant and landlord.” Id. at 376. Therefore,
this Court first did away with independent covenants in

residential leases in Kamarath v. Bennett, 568 S.W.2d 658,
660–61 (Tex. 1978), superseded by statute, Act of May 28,
1979, 66th Leg., R.S. ch. 780, §§ 1–18, 1979 Tex. Gen.
Laws 1978. In that case, the Court implicitly held that the
residential tenant’s obligation to pay rent is dependent upon
the landlord’s performance under the then newly created

warranty of habitability. See id.

The Court then extended Kamarath’s reasoning to

commercial leases in Davidow:

We recognized in Kamarath that the primary objective
underlying a residential leasing arrangement is “to furnish
[the tenant] with quarters suitable for living purposes.”
The same objective is present in a commercial setting.
A commercial tenant desires to lease premises suitable
for their intended commercial use. A commercial landlord
impliedly represents that the premises are in fact suitable
for that use and will remain in a suitable condition. The
tenant’s obligation to pay rent and the landlord’s implied
warranty of suitability are therefore mutually dependent.
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*7  747 S.W.2d at 377 (alteration in original) (citation
omitted). Although the last sentence refers to the tenant’s
obligation to pay rent as being dependent on the landlord’s
implied warranty of suitability, there is no reason to conclude

that the Court in Davidow did not intend to extend that
same dependency to the landlord’s obligations under the
lease.

Indeed, the courts of appeals that have addressed a landlord’s
material breach in residential lease settings have held that
termination is an available remedy. See, e.g., Pala v. Maxim,
No. 01-01-00618-CV, 2002 WL 188567, at *4–5 (Tex. App.
—Houston [1st Dist.] Feb. 7, 2002, no pet.) (not designated
for publication) (holding that the tenant was excused from
all obligations to perform under the lease when the landlord
materially breached the lease by not replacing the countertops
in the premises). And the courts of appeals that have
addressed this issue in commercial lease settings have held
the same. See, e.g., Clark v. Porter, No. 04-08-00520-CV,
2009 WL 2618359, at *3–4 (Tex. App.—San Antonio Aug.
26, 2009, pet. denied) (mem. op.) (noting that the tenant’s
obligations under the commercial lease could terminate and

be excused by the landlord’s earlier material breach); Parts
Indus. Corp. v. A.V.A. Servs., Inc., 104 S.W.3d 671, 680–
81 (Tex. App.—Corpus Christi–Edinburg 2003, no pet.)
(approving the tenant’s proper use of non-payment of rent
as a remedy for breach of the landlord’s express obligations
under the commercial lease to repair a leaky roof). Rohrmoos

cites no authority that has interpreted Davidow to mean
that a tenant cannot terminate a commercial lease for material
breach of the contract. This is because there is none, and we
see no reason to hold otherwise.

[4]  [5]  [6]  [7]  [8] To be clear, Davidow stands
for the proposition that in a commercial lease, a landlord
warrants that the property is suitable for the tenant’s intended

commercial purpose. 747 S.W.2d at 377. This implied
warranty exists separately and apart from any obligation the

landlord may have under the lease. See id. As a matter of
law, the implied warranty is limited only by specific terms
in the parties' commercial lease whereby a tenant expressly

agrees to repair certain defects. Id. Parties are also free to
contract out of the implied warranty by expressly waiving it

in their contract. See Gym-N-I Playgrounds, Inc. v. Snider,
220 S.W.3d 905, 912 (Tex. 2007) (holding that an “as is”

clause that expressly waived Davidow’s implied warranty
of suitability was sufficient to waive the implied warranty).
Termination is available as a remedy for breach of the implied

warranty of suitability. See Davidow, 747 S.W.2d at 377.
The same holds true for a landlord’s material breach of the
commercial lease.

Because we agree with the court of appeals that Rohrmoos
did not properly preserve its challenge as to UTSW’s breach

of contract claim, as discussed below, 5  the jury’s finding
that Rohrmoos materially breached the lease stands, and
we cannot disturb that part of the trial court’s judgment.
We need not and do not address Rohrmoos’s remaining
arguments regarding the implied warranty of suitability under

Davidow. 6

III. Breach of Commercial Lease

*8  [9] After the court of appeals issued its opinion holding
that Rohrmoos did not properly challenge the sufficiency of
the evidence supporting the jury’s breach of contract finding,
Rohrmoos argued in its motion for reconsideration in the
court of appeals that it did, in fact, challenge the jury’s
finding that Rohrmoos materially breached the lease. That
is, notwithstanding Rohrmoos’s clear headings in its opening
briefing to the court of appeals and ensuing arguments—all
challenging the implied warranty of suitability—Rohrmoos
claims that the evidence UTSW used to prove that Rohrmoos
breached the implied warranty of suitability is the same
evidence UTSW used to prove that Rohrmoos materially
breached the lease. A challenge to one is a challenge to all,
argues Rohrmoos.

We disagree. At no point in its briefing to the court of appeals
did Rohrmoos challenge the sufficiency of the evidence
with respect to the jury’s finding that Rohrmoos materially
breached the lease. Nothing in Rohrmoos’s briefing put the
court of appeals on notice of such a challenge, even when
read liberally. Moreover, we are not prepared to do away
with our preservation requirements altogether by holding that
Rohrmoos’s challenge to the evidence supporting a breach
of the implied warranty of suitability fairly subsumes a
challenge to the evidence supporting a breach of contract.
The two causes of action are different, each with entirely
different elements that must be specifically pled, argued, and
proved with supporting evidence. A challenge as to whether
the plaintiff satisfied its burden of proof for one cause of
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action does not, by implication, challenge the evidence as
to a separate cause of action. Had Rohrmoos not intended

to base its challenge solely on Davidow, it should have
argued alternative theories in the court of appeals to include
a sufficiency challenge regarding material breach. Rohrmoos
did not do so. This issue is not preserved for our review.

IV. Attorney’s Fees

[10] [11]In Texas, as in the federal courts, each party
generally must pay its own way in attorney’s fees. See

Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 550, 130
S.Ct. 1662, 176 L.Ed.2d 494 (2010) (“The general rule in our
legal system is that each party must pay its own attorney’s
fees and expenses.”); Ashford Partners, Ltd. v. ECO Res., Inc.,
401 S.W.3d 35, 41 (Tex. 2012) (“As a general rule, litigants
in Texas are responsible for their own attorney’s fees and
expenses in litigation.”). But there are certain circumstances
in which the prevailing party can recover fees from the

opposing party. See Baker Botts LLP v. ASARCO LLC,
––– U.S. ––––, 135 S.Ct. 2158, 2164, 192 L.Ed.2d 208
(2015) (“Our basic point of reference when considering the
award of attorney’s fees is the bedrock principle known as
the American Rule: Each litigant pays his own attorney’s
fees, win or lose, unless a statute or contract provides

otherwise.” (quoting Hardt v. Reliance Standard Life Ins.
Co., 560 U.S. 242, 252–53, 130 S.Ct. 2149, 176 L.Ed.2d 998

(2010))); In re Nat'l Lloyds Ins. Co., 532 S.W.3d 794, 809
(Tex. 2017) (orig. proceeding) (“Texas follows the American
rule on attorney’s fees, which provides that, generally, ‘a
party may not recover attorney’s fees unless authorized by
statute or contract.’ ” (quoting Wheelabrator Air Pollution
Control, Inc. v. City of San Antonio, 489 S.W.3d 448, 453 n.4
(Tex. 2016))). When fee-shifting is authorized, whether by
statute or contract, the party seeking a fee award must prove
the reasonableness and necessity of the requested attorney’s

fees. See, e.g., Kinsel v. Lindsey, 526 S.W.3d 411, 427
(Tex. 2017) (“The party seeking recovery bears the burden of

proof to support the award.”); Nat'l Lloyds, 532 S.W.3d at
809 (“When fee-shifting is authorized, the party seeking to
recover those fees bears the burden of establishing the fees are
reasonable and necessary.” (citing In re Bent, 487 S.W.3d 170,

184 (Tex. 2016) (orig. proceeding); Stewart Title Guar. Co.
v. Sterling, 822 S.W.2d 1, 10 (Tex. 1991))).

*9 With that in mind, we consider the two arguments
Rohrmoos raises against the $ 1,025,000 award of attorney’s
fees. First, Rohrmoos argues that UTSW is not a “prevailing
party” under this Court’s precedent and is therefore not
entitled to attorney’s fees. Second, even if UTSW could be
considered a prevailing party, Rohrmoos contends there was
legally insufficient evidence to support UTSW’s award of
attorney’s fees. We address each in turn.

A. Prevailing Party

The parties' contract provided that “[i]n any action to enforce
the terms of this Lease, the prevailing party shall be entitled
to an award for its reasonable attorneys' fees.” The lease did
not further define the term “prevailing party.” Rohrmoos cites

our decision in Intercontinental Group Partnership v. KB
Home Lone Star LP, 295 S.W.3d 650 (Tex. 2009), to assert

that courts should apply section 38.001 of the Texas Civil
Practice and Remedies Code when a contract leaves the term

“prevailing party” undefined. See id. at 653 (analyzing the
applicability of Chapter 38 to a contract that did not define

the term “prevailing party”); see also TEX. CIV. PRAC. &
REM. CODE § 38.001(8) (“A person may recover reasonable
attorney’s fees from an individual or corporation, in addition
to the amount of a valid claim and costs, if the claim is
for ... an oral or written contract.”). We have held that “[t]o

recover attorney’s fees under section 38.001, a party must
(1) prevail on a cause of action for which attorney’s fees are

recoverable, and (2) recover damages.” Green Int'l, Inc. v.
Solis, 951 S.W.2d 384, 390 (Tex. 1997). But here, no damages
were sought or awarded under the jury charge.

[12] [13]Although instructive, Chapter 38 and Green
International are not controlling in this case. “Parties are
free to contract for a fee-recovery standard either looser or

stricter than Chapter 38’s.” KB Home, 295 S.W.3d at
653. The commercial lease here plainly states that “[i]n any
action to enforce the terms of this Lease, the prevailing party
shall be entitled to an award for its reasonable attorneys'
fees.” Nothing in that contract provision requires that a party
receive any damages, as we have held is required under

Chapter 38. See Green Int'l, 951 S.W.2d at 390. The
operative event under the contract is that a party prevail
“[i]n any action to enforce the terms of [the] Lease.” That
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is sufficiently different and less stringent than Chapter 38’s

standards, rendering section 38.001 inapplicable. The
question remains, however, whether UTSW is a prevailing
party under the contract when it did not seek or obtain
monetary damages.

In KB Home, we considered whether the plaintiff prevailed
for purposes of attorney’s fees when the jury found that
the defendant violated the contract but awarded no money

damages to the plaintiff. 295 S.W.3d at 652. Like the

commercial lease in this case, the contract in KB Home did

not define “prevailing party.” Id. We held, after looking
to the plain meaning of the term “prevailing party,” that
the plaintiff did not prevail for purposes of attorney’s fees
because to prevail requires a plaintiff to “prove compensable
injury and secure an enforceable judgment in the form of

damages or equitable relief.” Id. The plaintiff recovered
no damages, secured no declaratory or injunctive relief,
obtained no consent decree or settlement in its favor, and

received nothing of value of any kind. Id. at 655. No
misconduct was deterred or punished, nor did we “perceive
any manner in which the outcome materially altered the

legal relationship between” the plaintiff and defendant. Id.

(citing Farrar v. Hobby, 506 U.S. 103, 111–12, 113 S.Ct.
566, 121 L.Ed.2d 494 (1992), which held that to prevail
for a claimant means obtaining actual and meaningful relief,
something that materially alters the legal relationship of
the parties). KB Home, the plaintiff, sought more than $
1,000,000 in damages, but instead left the courthouse with

nothing. Id.

*10  At first blush, KB Home’s holding appears damning
to UTSW, but in that case we examined only what a

plaintiff must prove to be a “prevailing party.” See id.
at 652 (holding that “a plaintiff must prove compensable
injury and secure an enforceable judgment in the form of
damages or equitable relief”). Here, although UTSW was
the original plaintiff, it argues that it successfully defended
—as a defendant—against Rohrmoos’s breach of contract
counterclaim. This is true. In an attempt to relieve itself of
its future obligations to perform under the contract, UTSW
sought a jury finding that Rohrmoos breached the lease first.
The jury found that both Rohrmoos and UTSW breached
the lease but that Rohrmoos breached first. The trial court

entered judgment accordingly and ordered that Rohrmoos
take nothing on its counterclaim for approximately $ 250,000
in back rent. The court of appeals employed this logic to hold
that UTSW, as counter-defendant, was the prevailing party

because it was vindicated by the court’s judgment. 559

S.W.3d at 166 (citing Johnson v. Smith, No. 07-10-00017-
CV, 2012 WL 140654, at *3 (Tex. App.—Amarillo Jan. 18,
2012, no pet.) (mem. op.)).

[14] Interestingly, this specific question regarding prevailing

defendants presented itself in KB Home, but we did not
address it because it was not preserved for our review. See

295 S.W.3d at 659 (“The issue of whether a breaching-
but-nonpaying defendant can be a ‘prevailing party’ under
an attorney’s-fees provision like this is interesting legally,
but not before us procedurally.”). We did hold, however,
that to prevail means to “obtain actual and meaningful
relief, something that materially alters the parties' legal

relationship.” Id. at 652 (citing Farrar, 506 U.S. at

111–12, 113 S.Ct. 566). Since KB Home, courts of appeals
have held that a defendant who did not recover actual
damages can be a prevailing party for defending against a
plaintiff’s breach of contract claim when it achieves a material
alteration in its legal relationship with the plaintiff. See, e.g.,
SEECO, Inc. v. K.T. Rock, LLC, 416 S.W.3d 664, 674 (Tex.
App.—Houston [14th Dist.] 2013, pet. denied) (holding that
a successful breach of contract defense entitled the defendant

to attorney’s fees as the prevailing party); Fitzgerald v.
Schroeder Ventures II, LLC, 345 S.W.3d 624, 629 (Tex. App.
—San Antonio 2011, no pet.) (concluding that there was no
basis for denying the defendants attorney’s fees under the
contract with a “prevailing party” provision after analyzing
and agreeing with another intermediate appellate court that

held KB Home did not apply to attorney’s fees sought by a
defendant defending against a claim for breach of contract).

[15] We agree. A defendant can obtain actual and meaningful
relief, materially altering the parties' legal relationship, by
successfully defending against a claim and securing a take-
nothing judgment on the main issue or issues in the case.
Our holding is consistent with the United States Supreme
Court’s interpretation of what it means to prevail as a

defendant. See CRST Van Expedited, Inc. v. Equal Emp't
Opportunity Comm'n, ––– U.S. ––––, 136 S.Ct. 1642, 1651,
194 L.Ed.2d 707 (2016) (“The defendant may prevail even
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if the court’s final judgment rejects the plaintiff’s claim for
a nonmerits reason.”). Here, UTSW was not just a plaintiff;
it also successfully defended against Rohrmoos’s breach of
contract counterclaim, and the trial court rendered a take-
nothing judgment in UTSW’s favor as a counter-defendant.
The jury’s finding and the trial court’s judgment altered the
legal relationship between the parties. UTSW is therefore a
“prevailing party” under the lease and is entitled to reasonable
and necessary attorney’s fees.

B. Legal Sufficiency

The jury awarded $ 800,000 in attorney’s fees for trial
work and conditional fee awards of $ 150,000 for appeal to
the intermediate appellate court and $ 75,000 for appeal to
this Court. The trial court’s judgment awarded UTSW fees
according to the verdict and ordered that Rohrmoos take
nothing. In this Court, Rohrmoos challenges the evidence
offered by UTSW’s attorney, Wade Howard, as legally
insufficient to support the fee awards, claiming that the
lodestar method applies and Howard should have submitted
detailed proof, likely in the form of billing records, so the
jury could have conducted a meaningful review to determine
the reasonableness of the fees. Howard did not attempt to
introduce billing records into evidence, nor did he testify to
the details of his work, which Rohrmoos claims prevented
the jury from determining whether the hundreds of hours
spent were reasonable or necessary. Rohrmoos asserts that
this award of more than $ 1,000,000 in attorney’s fees
cannot be based on the ipse dixit of the testifying expert.
UTSW, on the other hand, argues that Howard’s testimony is

sufficient to support the fee award under Arthur Andersen
because Howard testified to the total amount of fees, the

reasonableness of the fees, and his experience. 7

*11  [16] Before addressing the parties' arguments and the
evidence presented in this case, we first examine the law
governing attorney’s fees in a fee-shifting situation. In short,
to secure an award of attorney’s fees from an opponent, the
prevailing party must prove that: (1) recovery of attorney’s
fees is legally authorized, and (2) the requested attorney’s
fees are reasonable and necessary for the legal representation,
so that such an award will compensate the prevailing party
generally for its losses resulting from the litigation process.

1. Legally Authorized

[17] Legal authorization begins, as we have mentioned,
with the American Rule, which provides that a prevailing
party has no inherent right to recover attorney’s fees from
the non-prevailing party unless there is specific statutory

or contractual authority allowing it. E.g., Nat'l Lloyds,

532 S.W.3d at 809; Tony Gullo Motors I, LP v. Chapa,
212 S.W.3d 299, 310–11 (Tex. 2006) (observing that Texas
law has followed the American Rule for more than a
century). When fee-shifting is authorized, whether by statute
or contract, there are a few key principles that serve as the
basis for our attorney’s fee jurisprudence.

[18]  [19] First, the idea behind awarding attorney’s fees
in fee-shifting situations is to compensate the prevailing
party generally for its reasonable losses resulting from the

litigation process. See generally In re Nalle Plastics
Family Ltd. P’ship, 406 S.W.3d 168, 173 (Tex. 2013) (orig.
proceeding) (observing that although attorney’s fees are not
awarded as damages, they can be viewed as compensating
the prevailing party for its losses because the award helps
make the party whole). The award and the ability to enforce
it thus belongs to the party, not the attorney, absent express
statutory or contractual text mandating otherwise. See, e.g.,
TEX. FAM. CODE § 6.708(c) (providing that the court
may award reasonable attorney’s fees and expenses in suits
for the dissolution of marriage, and “[t]he court may order
the fees and expenses and any postjudgment interest to be
paid directly to the attorney, who may enforce the order in
the attorney’s own name by any means available for the
enforcement of a judgment for debt”).

[20]  [21] Second, because such fee awards are
compensatory in nature, fee-shifting is not a mechanism
for greatly improving an attorney’s economic situation. Cf.

Pennsylvania v. Del. Valley Citizens' Council for Clean
Air, 478 U.S. 546, 565, 106 S.Ct. 3088, 92 L.Ed.2d 439 (1986)
(noting that fee-shifting statutes are enacted to “enable private
parties to obtain legal help in seeking redress for injuries” and
not to improve significantly the financial lot of attorneys as a
form of economic relief, “nor were they intended to replicate
exactly the fee an attorney could earn through a private fee
arrangement with his client”). Thus, only fees reasonable
and necessary for the legal representation will be shifted
to the non-prevailing party, and not necessarily the amount
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contracted for between the prevailing party and its attorney, as
a client’s agreement to a certain fee arrangement or obligation
to pay a particular amount does not necessarily establish that

fee as reasonable and necessary. See Arthur Andersen, 945
S.W.2d at 818 (“[W]e cannot agree that the mere fact that a
party and a lawyer have agreed to a contingent fee means that
the fee arrangement is in and of itself reasonable for purposes
of shifting that fee to the defendant.”). Stated differently, an
amount incurred or contracted for is not conclusive evidence

of reasonableness or necessity. See id. The fee claimant
still has the burden to establish reasonableness and necessity.

Nat'l Lloyds, 532 S.W.3d at 809.

*12  [22] Third, a party must be represented by an attorney
to secure an award of attorney’s fees. For example, courts
have held that a corporate client can be awarded fees for

representation by its in-house counsel. See, e.g., Tesoro
Petrol. Corp. v. Coastal Ref. & Mktg., Inc., 754 S.W.2d 764,
766–67 (Tex. App.—Houston [1st Dist.] 1988, writ denied)
(“[T]he award of reasonable attorney’s fees for services
performed by in-house counsel compensates the prevailing
party for time counsel could have spent on other corporate

matters.” (citing Textor v. Bd. of Regents of N. Ill.
Univ., 711 F.2d 1387, 1396–97 (7th Cir. 1983))). Likewise,
courts have held that a law firm can be awarded fees for
representation by its own attorney. See, e.g., Campbell, Athey
& Zukowski v. Thomasson, 863 F.2d 398, 400 (5th Cir.

1989) (citing Tesoro to hold that “[j]ust as the corporation
should be entitled to compensation for the time which in-
house counsel could have spent on other corporate matters,
so is a law firm entitled to compensation for the time which
the representing attorney could have spent on other client
matters”). Attorneys have been awarded fees for their own

pro se representation. 8  E.g., Beckstrom v. Gilmore, 886
S.W.2d 845, 847 (Tex. App.—Eastland 1994, writ denied)
(awarding fees to an attorney representing himself pro se).

But see Jackson v. State Office of Admin. Hearings, 351
S.W.3d 290, 299–300 (Tex. 2011) (denying attorney’s fees to
a pro se attorney because the attorney did not incur the fees
as required by the applicable statute). And the State of Texas
can be awarded fees under certain statutes for representation

by Attorney General’s Office attorneys. See, e.g., TEX.
GOV'T CODE § 402.006(c) (“In a case in which the state is
entitled to recover a penalty or damages the attorney general
is entitled, on behalf of the state, to reasonable attorney’s

fees and court costs.”); Merchs. Fast Motor Lines, Inc.
v. State, 917 S.W.2d 518, 523–24 (Tex. App.—Waco 1996,
writ denied) (upholding the State’s attorney’s fee award under

section 402.006(c)).

Here, the parties' contract provides for a fee-shifting
arrangement by stating, “In any action to enforce the terms
of this Lease, the prevailing party shall be entitled to an
award for its reasonable attorneys' fees.” The contract does
not define “reasonable” attorney’s fees, so we turn to our
attorney’s fee jurisprudence in considering reasonableness.

2. Reasonable and Necessary

[23]  [24] As an initial matter, we note that parties in their
contracts and the Legislature in its enabling statutes will
often loosely employ a reasonable and necessary standard,
sometimes using both terms “reasonable and necessary” and

other times just “reasonable.” Compare TEX. BUS. &
COM. CODE § 17.50(d) (“Each consumer who prevails
[under the Deceptive Trade Practices Act] shall be awarded
court costs and reasonable and necessary attorneys' fees.”),

with TEX. CIV. PRAC. & REM. CODE § 38.001
(providing that “[a] person may recover reasonable attorney’s
fees from an individual or corporation, in addition to the
amount of a valid claim and costs” for, among other things,
breach of contract). The distinction between such provisions
is immaterial. When a claimant wishes to obtain attorney’s
fees from the opposing party, the claimant must prove that
the requested fees are both reasonable and necessary. See

Nat'l Lloyds, 532 S.W.3d at 809 (stating that a party
seeking recovery of attorney’s fees from the losing party
“bears the burden of establishing the fees are reasonable and
necessary” (emphasis added)). Both elements are questions
of fact to be determined by the fact finder and act as limits
on the amount of fees that a prevailing party can shift to

the non-prevailing party. See Transcon. Ins. Co. v. Crump,
330 S.W.3d 211, 231 (Tex. 2010) (observing that generally
the reasonableness of particular fees presents a fact question
that the fact finder must decide, as does necessity); see

also Bocquet v. Herring, 972 S.W.2d 19, 21 (Tex. 1998)
(explaining that reasonableness is a question of fact for the
jury, and that “[t]he second limitation, that fees must be

necessary, is likewise a fact question” (citing Gen. Motors
Corp. v. Bloyed, 916 S.W.2d 949, 961 (Tex. 1996))).
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*13 [25] [26] [27] [28]Furthermore, some enabling
statutes have an explicit reference to attorney’s fees that
are “incurred.” See, e.g., TEX. CIV. PRAC. & REM.
CODE § 74.351(b)(1) (allowing the recovery of “reasonable
attorney’s fees and costs of court incurred by the physician
or health care provider” for certain situations under the Texas
Medical Liability Act); id. § 27.009(a)(1) (providing for
recovery of “court costs, reasonable attorney’s fees, and other
expenses incurred in defending against the legal action as
justice and equity may require” under the Texas Citizens
Participation Act). In those instances, we have held that the
word “incurred,” just as the word “reasonable,” acts to limit
the amount of fees the court may award, and “[a] fee is

incurred when one becomes liable for it.” Garcia v. Gomez,
319 S.W.3d 638, 642 (Tex. 2010) (holding that “[b]oth the
adjective ‘reasonable’ and the verb ‘incurred’ [in section
74.351(b)(1)] act to limit the amount of attorney’s fees the

trial court may award”); see also Jackson, 351 S.W.3d
at 299–300 (denying a pro se attorney fees under the Texas
Public Information Act, which has an “incurred” requirement,
because he “did not incur attorney’s fees as that term is
used in its ordinary meaning because he did not at any time
become liable for attorney’s fees”). As we have explained,
attorney’s fee awards are compensatory in nature, intended
generally to make the prevailing party whole as to reasonable
and necessary fees for successfully prosecuting or defending

against a claim. See Nalle Plastics, 406 S.W.3d at 173. But
when statutes do not contain an explicit requirement that fees

be “incurred,” e.g., TEX. CIV. PRAC. & REM. CODE
§ 38.001, we do not imply such a term; rather, we evaluate
whether legally sufficient evidence supports that the amount
of attorney’s fees awarded is reasonable and necessary for
the legal representation, so that an award of such fees
will compensate the prevailing party generally for its losses

resulting from the litigation process.9 See, e.g., Long v.
Griffin, 442 S.W.3d 253, 255 (Tex. 2014) (per curiam). And
when contracts provide for recovery of attorney’s fees, we
similarly do not imply terms but adhere to the parties' intent
as expressed in the language of the contract. See URI, Inc. v.
Kleberg Cty., 543 S.W.3d 755, 763 (Tex. 2018) (noting that
“our primary objective is to ascertain and give effect to the
parties' intent as expressed in the instrument”). Here, because
there is no “incurred” requirement on the face of the contract,
we evaluate whether legally sufficient evidence supports that
the amount of attorney’s fees awarded is reasonable and
necessary for the legal representation, so that a fee-shifting

award will compensate the prevailing party generally for its
losses resulting from the litigation process.

Historically, claimants have proven reasonableness and
necessity of attorney’s fees through an expert’s testimony—
often the very attorney seeking the award—who provided
a basic opinion as to the requested attorney’s fees. See
generally Penn Mut. Life Ins. v. Maner, 101 Tex. 553, 109
S.W. 1084, 1084 (1908). In recent years, Texas law has

developed with references to the Arthur Andersen method
(sometimes referred to as the “traditional” method) and the
lodestar method for proving the reasonableness and necessity

of attorney’s fees. See, e.g., Metroplex Mailing Servs.,
410 S.W.3d at 900 (suggesting that “[u]nder the traditional
method of awarding fees, [as opposed to the lodestar method,]
documentary evidence is not a prerequisite”). The court of
appeals in this case referenced both methods, distinguishing
them and concluding that “Rohrmoos does not assert, and the
record does not show, that the lodestar method was statutorily
required or that [UTSW] ‘chose to prove up attorney’s

fees using this method.’ ” 559 S.W.3d at 167 (citations
omitted). The court of appeals then affirmed the attorney’s
fee award, holding that “Howard’s testimony concerning his
experience, the total amount of fees, and the reasonableness
of the fees charged was sufficient to support the award” under

Arthur Andersen. Id. at 168.

These two seemingly different methods for evaluating claims
for attorney’s fees have created confusion for practitioners
and courts alike. As explained below, however, the lodestar

method developed as a “short hand version” of the Arthur
Andersen factors and was never intended to be a separate test
or method. With that in mind, we clarify the law governing
recovery of attorney’s fees in Texas courts. We begin by
reviewing fee-shifting and attorney’s fee jurisprudence in the
federal courts.

a. Johnson Factors and Lodestar in Federal Courts

*14 To assist district courts in awarding attorney’s fees,

the Fifth Circuit in Johnson v. Georgia Highway Express,
Inc., 488 F.2d 714 (5th Cir. 1974), set out twelve factors
that a court should consider in determining a reasonable fee.

Id. at 717–19. Those factors, consistent with the American
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Bar Association’s Code of Professional Responsibility then in
effect, included:

(1) the time and labor required;

(2) the novelty and difficulty of the questions;

(3) the skill requisite to perform the legal service properly;

(4) the preclusion of other employment by the attorney due
to acceptance of the case;

(5) the customary fee;

(6) whether the fee is fixed or contingent;

(7) time limitations imposed by the client or the
circumstances;

(8) the amount involved and the results obtained;

(9) the experience, reputation, and ability of the attorneys;

(10) the “undesirability” of the case;

(11) the nature and length of the professional relationship
with the client; and

(12) awards in similar cases.

Id. Johnson was widely followed by other courts.

E.g., Reynolds v. Coomey, 567 F.2d 1166, 1167 (1st Cir.
1978) (observing that the district court properly applied the

Johnson factors as a guide in determining the amount

of attorney’s fees); Allen v. Amalgamated Transit Union
Local 788, 554 F.2d 876, 884 (8th Cir. 1977) (approving

the Johnson factors for determining the reasonableness
of attorney’s fee claims). But as the United States Supreme
Court observed, this method “gave very little actual guidance
to district courts” and “[s]etting attorney’s fees by reference
to a series of sometimes subjective factors placed unlimited
discretion in trial judges and produced disparate results.”

Del. Valley Citizens' Council, 478 U.S. at 563, 106 S.Ct.
3088.

For this reason, the Third Circuit developed the lodestar
method for calculating reasonable attorney’s fees. See

Lindy Bros. Builders, Inc. of Phila. v. Am. Radiator &
Standard Sanitary Corp. (Lindy I), 487 F.2d 161, 167–68 (3d

Cir. 1973); see also Del. Valley Citizens' Council, 478 U.S.
at 563–65, 106 S.Ct. 3088 (providing a historical analysis
of the development of the lodestar method). This method

involved two steps. See Lindy I, 487 F.2d at 167–68. First,
for each attorney involved, the court was to multiply the
hours reasonably spent on the case by a reasonable hourly
rate of compensation to form a base number or “lodestar.”

Id. Second, the court could then adjust this lodestar figure
to account for whether the expenses incurred and hours
invested were based on a contingent agreement (i.e., without
assurances of compensation), as well as the quality of the
work performed, as evidenced by the recovery obtained and

complexity of the case. See Lindy Bros. Builders, Inc. of
Phil. v. Am. Radiator & Standard Sanitary Corp. (Lindy II),
540 F.2d 102, 117 (3d Cir. 1976). This lodestar formulation

produced a more focused analysis than the Johnson factors
by emphasizing the objective consideration of amount of

time expended by the attorneys. See Del. Valley Citizens'
Council, 478 U.S. at 563, 106 S.Ct. 3088 (explaining that
the lodestar “formulation emphasized the amount of time
expended by the attorneys, and provided a more analytical
framework for lower courts to follow than the unguided

‘factors’ approach provided by Johnson”). It also allowed
for greater consistency in awards of attorney’s fees, although
“allowing the courts to adjust the lodestar amount based on
considerations of the ‘riskiness’ of the lawsuit and the quality
of the attorney’s work could still produce inconsistent and

arbitrary fee awards.” Id.

*15  The United States Supreme Court refined the lodestar

method in Hensley v. Eckerhart, 461 U.S. 424, 103 S.Ct.
1933, 76 L.Ed.2d 40 (1983), adopting a hybrid approach for
calculating reasonable attorney’s fees that shared elements

of both the lodestar method and Johnson factors. See

id. at 433–35, 103 S.Ct. 1933. The Court explained: “The
most useful starting point for determining the amount of a
reasonable fee is the number of hours reasonably expended
on the litigation multiplied by a reasonable hourly rate. This
calculation provides an objective basis on which to make an

initial estimate of the value of a lawyer’s services.” Id. at
433, 103 S.Ct. 1933. The Court’s analysis was consistent with
the lodestar’s first step described by the Third Circuit, but then
the Court we went on to state: “The product of reasonable
hours times a reasonable rate does not end the inquiry. There
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remain other considerations that may lead the district court

to adjust the fee upward or downward....” Id. at 434, 103
S.Ct. 1933. The “other considerations” included, but were not

limited to, the Johnson factors, but the Court made clear

that many of the factors listed in Johnson would usually be
“subsumed within the initial calculation of hours reasonably

expended at a reasonable hourly rate.” Id. at 434 n.9, 103
S.Ct. 1933 (citation omitted).

The Court further refined its views on the appropriate method

for determining a reasonable fee award in Blum v. Stenson,
465 U.S. 886, 104 S.Ct. 1541, 79 L.Ed.2d 891 (1984),
again affirming its preference for the lodestar method. See

id. at 888, 104 S.Ct. 1541. Consistent with previous

rulings, Blum explained that the proper first step in
determining a reasonable attorney’s fee is to multiply “the
number of hours reasonably expended on the litigation times

a reasonable hourly rate.” Id. But the Court went a step
further, emphasizing that this base calculation is not an
initial approximation of the final award to be made but
is instead a presumed reasonable fee if the applicant “has
carried his burden of showing that the claimed rate and

number of hours are reasonable.” Id. at 897, 104 S.Ct.

1541. The Blum Court also restricted the adjusting factors
courts could use to increase or decrease the base lodestar

amount. See id. at 898–900, 104 S.Ct. 1541. That is, after

affirming Hensley’s position that many of the Johnson
factors “are subsumed within the initial calculation” of the

lodestar, the Court specifically held in Blum that the
“novelty and complexity of the issues,” “the special skill and
experience of counsel,” the “quality of representation,” and
the “results obtained” from the litigation generally cannot
serve as independent bases for increasing the base fee award
because those considerations are fully reflected in the lodestar

amount. Id. Upward adjustments of the lodestar figure,
although still permissible, are proper only in certain “rare”
and “exceptional” cases, supported by both detailed findings
by the lower courts and specific evidence on the record. See

id. at 898–901, 104 S.Ct. 1541. And in a later ruling, the
Court clarified that contingent fee arrangements also should
not enhance the base lodestar:

We note at the outset that an enhancement for contingency
would likely duplicate in substantial part factors already
subsumed in the [base] lodestar. The risk of loss in a
particular case (and, therefore, the attorney’s contingent
risk) is the product of two factors: (1) the legal and factual
merits of the claim, and (2) the difficulty of establishing
those merits. The second factor, however, is ordinarily
reflected in the lodestar—either in the higher number of
hours expended to overcome the difficulty, or in the higher
hourly rate of the attorney skilled and experienced enough
to do so. Taking account of it again through lodestar
enhancement amounts to double counting.

The first factor (relative merits of the claim) is not reflected
in the [base] lodestar, but there are good reasons why it
should play no part in the calculation of the award. It is,
of course, a factor that always exists (no claim has a 100%
chance of success), so that computation of the lodestar
would never end the court’s inquiry in contingent-fee cases.

Burlington v. Dague, 505 U.S. 557, 562–63, 112 S.Ct.
2638, 120 L.Ed.2d 449 (1992) (citations omitted).

In its most current form, the lodestar method as described in

Blum has achieved dominance in the federal courts and has
“become the guiding light” for fee-shifting jurisprudence. See

Gisbrecht v. Barnhart, 535 U.S. 789, 801, 122 S.Ct. 1817,

152 L.Ed.2d 996 (2002) (quoting Burlington, 505 U.S. at
562, 112 S.Ct. 2638). As recently as 2010, the Court again

outlined the value of the lodestar calculation. See Perdue,
559 U.S. at 551–57, 130 S.Ct. 1662. The Court explained:

*16  Although the lodestar method is not perfect, it
has several important virtues. First, in accordance with
our understanding of the aim of fee-shifting statutes, the
lodestar looks to “the prevailing market rates in the relevant
community.” Developed after the practice of hourly billing
had become widespread, the lodestar method produces an
award that roughly approximates the fee that the prevailing
attorney would have received if he or she had been
representing a paying client who was billed by the hour
in a comparable case. Second, the lodestar method is

readily administrable; and unlike the Johnson approach,
the lodestar calculation is “objective” and thus cabins
the discretion of trial judges, permits meaningful judicial
review, and produces reasonably predictable results.
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Id. at 551–52, 130 S.Ct. 1662 (citations omitted). The
Court went on to observe that the presumptive reasonableness
of the base lodestar calculation accounts for most of the

Johnson factors:

[W]e have noted that “the lodestar figure includes most, if
not all, of the relevant factors constituting a ‘reasonable’
attorney’s fee” and have held that an enhancement may
not be awarded based on a factor that is subsumed in the
lodestar calculation. We have thus held that the novelty
and complexity of a case generally may not be used
as a ground for an enhancement because these factors
“presumably [are] fully reflected in the number of billable
hours recorded by counsel.” We have also held that the
quality of an attorney’s performance generally should not
be used to adjust the lodestar “[b]ecause considerations
concerning the quality of a prevailing party’s counsel’s
representation normally are reflected in the reasonable
hourly rate.”

Id. at 553, 130 S.Ct. 1662 (citations omitted) (second and
third alteration in original). This remains the standard for
attorney’s fee awards in federal courts today.

b. Arthur Andersen Factors
and Lodestar in Texas Courts

Similar to the federal system, Texas jurisprudence first
developed a factor-based method for the fact finder to assess
what fees are reasonable and necessary, the cornerstone for
shifting attorney’s fees away from the prevailing party. See

Arthur Andersen, 945 S.W.2d at 818. Like the Fifth Circuit

in Johnson, this Court identified non-exclusive factors to
guide the fact finder in determining the reasonableness and

necessity of attorney’s fees. See id. Those factors are:

(1) the time and labor required, the novelty and difficulty
of the questions involved, and the skill required to perform
the legal service properly;

(2) the likelihood ... that the acceptance of the particular
employment will preclude other employment by the
lawyer;

(3) the fee customarily charged in the locality for similar
legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the lawyer or
lawyers performing the services; and

(8) whether the fee is fixed or contingent on results
obtained or uncertainty of collection before the legal
services have been rendered.

Id. (quoting TEX. DISCIPLINARY R. PROF'L
CONDUCT 1.04, reprinted in TEX. GOV'T CODE, tit. 2,
subtit. G, app. A (TEX. STATE BAR R. art. X, § 9)). We
explained that without evidence of the factors identified in

Disciplinary Rule 1.04, the fact finder has no meaningful
way to determine if the fees sought are in fact reasonable and

necessary. Id. at 818–19. The factors were designed to be
applicable across all fee-shifting awards, whether determined

by the jury or trial court. See Young v. Qualls, 223 S.W.3d
312, 314 (Tex. 2007) (per curiam).

In 2012, we provided additional guidelines for determining
reasonableness and necessity by introducing the lodestar

calculation to Texas jurisprudence. See El Apple, 370
S.W.3d at 760 (analyzing a fee award under the Texas
Commission on Human Rights Act (TCHRA)); see also
TEX. LAB. CODE § 21.259(a) (“In a proceeding under
[the TCHRA], a court may allow the prevailing party ... a
reasonable attorney’s fee as part of the costs.”). We explained
that:

*17  Under the lodestar method, the
determination of what constitutes a
reasonable attorney’s fee involves two
steps. First, the court must determine
the reasonable hours spent by counsel
in the case and a reasonable hourly
rate for such work. The court then
multiplies the number of such hours
by the applicable rate, the product of
which is the base fee or lodestar. The
court may then adjust the base lodestar
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up or down (apply a multiplier), if
relevant factors indicate an adjustment
is necessary to reach a reasonable fee
in the case.

El Apple, 370 S.W.3d at 760 (citations omitted). The

relevant factors are straight from Arthur Andersen. Id.
at 760–61.

We ultimately overturned the fee award in El Apple
even though the trial court employed the lodestar method,
concluding that the evidence was legally insufficient to
support the reasonableness and necessity of the fee award.

Id. at 763–64. The plaintiff’s attorneys testified that they
collectively spent 890 hours on the case (as estimated), and
that those hours were attributed to “the number of discovery
instruments and pleadings, the number of depositions and
witness interviews, as well as the quality of representation.”

Id. at 759. They also testified that their time was reasonable
and necessary given the results obtained and nature of the

case. Id. But that was not enough. See id. at 762–63.
The starting point for determining a lodestar fee award, we
noted, is the number of hours “reasonably expended on the
litigation,” and proof of reasonable hours “should include the
basic facts underlying the lodestar, which are: (1) the nature
of the work, (2) who performed the services and their rate, (3)
approximately when the services were performed, and (4) the

number of hours worked.” Id. Applying that standard to
the case, we held that the evidence was insufficient because:

[N]either attorney indicated how the
890 hours they spent in the aggregate
were devoted to any particular task
or category of tasks. Neither attorney
presented time records or other
documentary evidence. Nor did they
testify based on their recollection
of such records. The attorneys
instead based their time estimates on
generalities such as the amount of
discovery in the case, the number
of pleadings filed, the number of
witnesses questioned, and the length
of the trial. While all this is relevant,

it provides none of the specificity
needed for the trial court to make
a meaningful lodestar determination.
The court could not discern from the
evidence how many hours each of the
tasks required and whether that time
was reasonable. Without at least some
indication of the time spent on various
parts of the case, a court has little basis
upon which to conduct a meaningful
review of the fee award.

Id. at 763.

After El Apple, questions surfaced regarding whether
the lodestar method applies in cases where the request for
attorney’s fees is not based on the TCHRA or other state
statutes that require application of the lodestar method. But
any doubt as to the lodestar method’s applicability should

have been resolved when we applied El Apple’s holding
to a $ 339,000 award under a different fee-shifting statute
that did not “require that attorney’s fees be determined

under a lodestar method.” City of Laredo v. Montano,
414 S.W.3d 731, 736 (Tex. 2013) (per curiam); see also

TEX. PROP. CODE § 21.019(c) (allowing courts to
award reasonable and necessary attorney’s fees incurred by a
property owner successfully defending a condemnation suit).
Although we did not explain why, the opinion made clear
that we viewed the lodestar method as having an expansive
application to be used when evidence of reasonable hours
worked multiplied by reasonable hourly rates can provide
an objective analytical framework that is presumptively

reasonable. See Montano, 414 S.W.3d at 736. Moreover,
we gave additional guidance for sufficient proof when we

determined that, like the proof in El Apple, the plaintiff’s

testimony in Montano was devoid of substance and could

not support an award of reasonable attorney’s fees. See id.
We overturned the fee award, explaining that time estimates
based on generalities were not sufficient to support a fee-
shifting award:

*18  Gonzalez offered nothing to document his time in
the case other than the “thousands and thousands and
thousands of pages” generated during his representation of
the Montanos and his belief that he had reasonably spent
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1,356 hours preparing and trying the case. We rejected

similar proof in El Apple.

Gonzalez’s testimony that he spent “a lot of time getting
ready for the lawsuit,” conducted “a lot of legal research,”
visited the premises “many, many, many, many times,” and
spent “countless” hours on motions and depositions is not
evidence of a reasonable attorney’s fee under lodestar....

In El Apple, we said that a lodestar calculation requires
certain basic proof, including itemizing specific tasks, the
time required for those tasks, and the rate charged by the
person performing the work.

Id. (citations omitted).

A year after that, we again confirmed our position that
the lodestar method applies when the fee claimant puts on
evidence of reasonable fees by relating the hours worked

multiplied by hourly rates for a total fee. Long, 442 S.W.3d

at 255. We overturned the fee award in Long, just as we

had in El Apple and Montano:

Here, as in El Apple and

Montano, the affidavit supporting
the request for attorney’s fees only
offers generalities. It indicates that
one attorney spent 300 hours on the
case, another expended 344.50 hours,
and the attorneys' respective hourly
rates. The affidavit posits that the case
involved extensive discovery, several
pretrial hearings, multiple summary
judgment motions, and a four and
one-half day trial, and that litigating
the matter required understanding a
related suit that settled after ten
years of litigation. But no evidence
accompanied the affidavit to inform
the trial court [of] the time spent
on specific tasks.... [W]ithout any
evidence of the time spent on specific
tasks, the trial court had insufficient
information to meaningfully review
the fee request.

Id. (citations omitted).

[29] Based on our recent precedent, it should have been
clear that the lodestar method developed as a “short hand

version” of the Arthur Andersen factors and was never

intended to be a separate test or method. See Stewart Title,
822 S.W.2d at 10 (“Although courts should consider several
factors when awarding attorney’s fees, a short hand version
of these considerations is that the trial court may award those
fees that are ‘reasonable and necessary’ for the prosecution

of the suit.”); see also Hill v. Shamoun & Norman, LLP,
544 S.W.3d 724, 744 (Tex. 2018) (remanding for a new

trial to determine attorney’s fees and referencing Arthur

Andersen factors but citing Bloyed, 916 S.W.2d at 961, for
the proposition that on remand, “any fee awarded ... should
be tested against the lodestar approach to prevent grossly
excessive attorney’s fee awards”). As we have explained, if
the non-prevailing party is subject to paying the prevailing
party’s attorney’s fees, the fees must be reasonable and
necessary for success in prosecuting or defending the claim,
and the award is intended to compensate the prevailing party
generally for its legal representation. The lodestar method
provides for this, as it is a focused and objective analysis
of whether the fees sought are reasonable and necessary,

yielding a base figure that reflects most Arthur Andersen
factors and is thus presumptively reasonable. But that figure
is subject to adjustment if the presumption is overcome by
other factors not accounted for in the base lodestar figure.

*19  [30] Incidentally, as the court of appeals did in
this case, some courts have decided that testimony about
an attorney’s experience, the total amount of fees, and
the reasonableness of the fees complies sufficiently with

Arthur Andersen to support an attorney’s fee award. See,

e.g., 559 S.W.3d at 168; Jeff Kaiser, PC v. State, No.
03-15-00019-CV, 2016 WL 1639731, at *5 (Tex. App.—

Austin Apr. 20, 2016, pet. denied) (mem. op.); Jimoh v.
Nwogo, No. 01-13-00675-CV, 2014 WL 7335158, at *7 (Tex.
App.—Houston [1st Dist.] Dec. 23, 2014, no pet.) (mem.

op.); Ferrant v. Graham Assocs. Inc., No. 02-12-00190-
CV, 2014 WL 1875825, at *9 (Tex. App.—Fort Worth May

8, 2014, no pet.) (mem. op.); Metroplex Mailing Servs.,
410 S.W.3d at 900. We have clearly held, however, that
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generalities such as these are not sufficient to support a
fee-shifting award under the lodestar method, which applies

in fee-shifting situations. See Long, 442 S.W.3d at 255;

Montano, 414 S.W.3d at 736; El Apple, 370 S.W.3d at
763.

Additionally, some courts of appeals have relied on our

decision in Garcia, in which we stated that an attorney’s
testimony about his experience and his estimate of a
reasonable and necessary fee in a case was “some evidence of

a reasonable fee.” 319 S.W.3d at 642; see, e.g., Barnett
v. Schiro, No. 05-16-00999-CV, 2018 WL 329772, at *10
(Tex. App.—Dallas Jan. 9, 2018, pet. filed) (mem. op.) (citing

Garcia to say that an “attorney’s brief testimony about
experience, total amount of fees, and that [the] total amount
of fees was reasonable and necessary is ‘some evidence’ of
reasonableness of attorney’s fees”). But as we explained in

El Apple, Garcia involved a statute that required a
trial court to dismiss a healthcare liability claim and award
attorney’s fees if the plaintiff did not timely serve an expert

report. See El Apple, 370 S.W.3d at 762 (citing Garcia,
319 S.W.3d at 641); see also TEX. CIV. PRAC. & REM.
CODE § 74.351(b)(1) (mandating that if, “as to a defendant
physician or health care provider, an expert report has not
been served within [120 days], the court ... shall ... enter
an order that: (1) awards to the affected physician or health
care provider reasonable attorney’s fees and costs of court

incurred”). The report was not provided in Garcia, but the
trial court did not award attorney’s fees as required by the
statute after the fee claimant testified briefly to his experience
and his customary fee for handling a case up to the point of

dismissal. See Garcia, 319 S.W.3d at 640–41. The court of

appeals in Garcia affirmed, concluding that the attorney’s
testimony was conclusory and therefore no evidence of the

reasonable attorney’s fees incurred by Dr. Garcia. Garcia
v. Gomez, 286 S.W.3d 445, 449 (Tex. App.—Corpus Christi–

Edinburg 2008), aff'd in part, rev'd in part, 319 S.W.3d
638 (Tex. 2010). However, “[w]e concluded that the statute
mandated the award of attorney’s fees, on motion, and that
the attorney’s uncontested, albeit cursory, testimony about
his fee, along with the other circumstances, was enough to

present the issue to the court.” El Apple, 370 S.W.3d at

762 (emphasis added) (citing Garcia, 319 S.W.3d at 641).

But what we did not say was that such cursory testimony was

sufficient to support an award of attorney’s fees. Garcia is
confined to a no-evidence challenge and should not be read,
in any way, as a guiding statement on the standard for whether
evidence is legally sufficient to support a fee-shifting award
of attorney’s fees.

*20  Related to Garcia is our decision in Kinsel v.
Lindsey, which likewise deals with the evidence to defeat a
no-evidence challenge. We held:

To support its claim for attorney’s fees, counsel for the
Kinsels testified regarding legal services rendered and
various work performed through trial, each attorney’s
related experience, and what factors each considered to
determine a reasonable fee. Although the court of appeals
found this testimony “lacking in specifics,” it was “at the
very least, the quantum of evidence found sufficient” by

this Court in Garcia v. Gomez, 319 S.W.3d 638 (Tex.
2010). We agree.

526 S.W.3d at 427 (citation omitted). Because the claimant
had not segregated legal fees accrued among the one
recoverable and two non-recoverable claims, the court of
appeals remanded the case to the trial court for a new trial

on attorney’s fees. See Jackson Walker, LLP v. Kinsel,
518 S.W.3d 1, 25–28 (Tex. App.—Amarillo 2015), aff'd and

remanded sub nom. Kinsel v. Lindsey, 526 S.W.3d 411
(Tex. 2017). Having determined that the claimant presented
some evidence of fees incurred on the recoverable claim,
we affirmed the remand for a redetermination of fees. See

Kinsel, 526 S.W.3d at 427–28. As in Garcia, our

opinion in Kinsel addressed only the quantum of proof
required to defeat a no-evidence challenge.

c. Applicable Standard for Proving
Reasonable Attorney’s Fees

(1) Base Calculation: Time x
Rate = Presumptively Reasonable

[31]  [32]  [33]  [34] It should have been clear from our

opinions in El Apple, Montano, and Long that we
intended the lodestar analysis to apply to any situation in
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which an objective calculation of reasonable hours worked
times a reasonable rate can be employed. We reaffirm
today that the fact finder’s starting point for calculating an
attorney’s fee award is determining the reasonable hours
worked multiplied by a reasonable hourly rate, and the fee
claimant bears the burden of providing sufficient evidence on

both counts. See El Apple, 370 S.W.3d at 760. Sufficient
evidence includes, at a minimum, evidence of (1) particular
services performed, (2) who performed those services, (3)
approximately when the services were performed, (4) the
reasonable amount of time required to perform the services,
and (5) the reasonable hourly rate for each person performing

such services. See id. at 762–63. This base lodestar figure
should approximate the reasonable value of legal services
provided in prosecuting or defending the prevailing party’s

claim through the litigation process. Cf. Blanchard v.
Bergeron, 489 U.S. 87, 93, 109 S.Ct. 939, 103 L.Ed.2d 67
(1989) (explaining that a fee-shifting statute “contemplates
reasonable compensation ... for the time and effort expended
by the attorney for the prevailing [party], no more and
no less”). And the lodestar calculation should produce an
objective figure that approximates the fee that the attorney
would have received had he or she properly billed a paying

client by the hour in a similar case. See Perdue, 559 U.S.
at 551, 130 S.Ct. 1662 (noting that “the lodestar method
produces an award that roughly approximates the fee that
the prevailing attorney would have received if he or she had
been representing a paying client who was billed by the hour
in a comparable case” (emphasis in original)). This readily
administrable and objectively reasonable calculation is the
standard for calculating the reasonableness and necessity of

attorney’s fees in a fee-shifting situation. See id. at 551–
52, 130 S.Ct. 1662 (recognizing that the lodestar method is
administrable and objective, cabins discretion of trial court
judges, permits meaningful judicial review, and produces
reasonably predictable results).

*21  [35]  [36]  [37] It is worth repeating that because
fee-shifting awards are to be reasonable and necessary
for successfully prosecuting or defending against a claim,
reasonableness and necessity are not dependent solely on
the contractual fee arrangement between the prevailing party

and its attorney. Cf. Blanchard, 489 U.S. at 96, 109 S.Ct.
939 (explaining that “[f]ee awards are to be reasonable,
reasonable as to billing rates and reasonable as to the number

of hours spent in advancing the successful claims”); Del.

Valley Citizens' Council, 478 U.S. at 565, 106 S.Ct. 3088
(explaining that fee-shifting statutes are not “intended to
replicate exactly the fee an attorney could earn through a

private fee arrangement with his client”); see also Arthur
Andersen, 945 S.W.2d at 818–19 (holding that although “[a]
contingent fee may indeed be a reasonable fee from the
standpoint of the parties to the contract,” it is not “in and
of itself reasonable for purposes of shifting that fee to the
defendant”; the fact finder is still required to “decide the
question of attorney’s fees specifically in light of the work
performed in the very case for which the fee is sought”).
Therefore, the base lodestar calculation should reflect hours
reasonably expended for services necessary to the litigation.

See Hensley, 461 U.S. at 434, 103 S.Ct. 1933 (“Counsel
for the prevailing party should make a good-faith effort
to exclude from a fee request hours that are excessive,
redundant, or otherwise unnecessary, just as a lawyer in
private practice ethically is obligated to exclude such hours

from his fee submission.”); El Apple, 370 S.W.3d at
762 (“Charges for duplicative, excessive, or inadequately

documented work should be excluded.” (citing Watkins
v. Fordice, 7 F.3d 453, 457 (5th Cir. 1993))). Likewise,
the base calculation should reflect a reasonable hourly rate
for the attorney to prosecute or defend successfully against

the claim at issue. 10  See Perdue, 559 U.S. at 551–
56, 130 S.Ct. 1662 (recognizing that the lodestar method
“[d]eveloped after the practice of hourly billing had become
widespread” and provides a rough approximation of such
billing practices, but “if hourly billing becomes unusual, an
alternative to the lodestar method may have to be found”);

Missouri v. Jenkins, 491 U.S. 274, 283, 109 S.Ct. 2463,
105 L.Ed.2d 229 (1989) (stating that fee-shifting awards
for attorney’s fees “are to be based on market rates for the

services rendered”); Blum, 465 U.S. at 895 n.11, 104 S.Ct.
1541 (recognizing that “determining an appropriate ‘market
rate’ for the services of a lawyer is inherently difficult,”
as rates are based on supply and demand in a particular
community, as well as on a lawyer’s experience, skill, and
reputation; however, a rate shown to be “in line with those
prevailing in the community for similar services by lawyers
of reasonably comparable skill, experience, and reputation”
is “normally deemed to be reasonable”). In light of our
recent attorney’s fees jurisprudence, we clarify today that
there is a presumption that the base lodestar calculation,
when supported by sufficient evidence, reflects the reasonable
and necessary attorney’s fees that can be shifted to the non-
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prevailing party. See El Apple, 370 S.W.3d at 760; see also

Perdue, 559 U.S. at 551–52, 130 S.Ct. 1662; Blum, 465
U.S. at 897, 104 S.Ct. 1541 (explaining that the base lodestar
figure is presumed reasonable if the claimant “has carried his
burden of showing that the claimed rate and number of hours
are reasonable”).

(2) Enhancing or Reducing Base Calculation

[38]  [39]  [40]  [41] Some commentators have opined that
our willingness to apply the lodestar method to any situation
in which an attorney testifies to reasonable hours multiplied

by reasonable rates—as we did in Long and Montano—

renders El Apple’s two-step process invalid. See, e.g.,
Mark E. Steiner, Will El Apple Today Keep Attorneys' Fees
Away?, 19 J. CONSUMER & COM. L. 114, 117 (2016)

(expressing that both Long and Montano “appear to
apply the term ‘lodestar’ to any situation that involves
recovering attorneys' fees on the basis of ‘reasonable hours
times reasonable rate.’ There is no sense that lodestar is a
two-step process, which is how the Court had described it in

El Apple”). To the contrary, both Long and Montano
analyzed the issue of whether the evidence was sufficient
under our precedent dealing with the lodestar method—based

on El Apple. See Long, 442 S.W.3d at 255; Montano,

414 S.W.3d at 736. Our opinions in Long and Montano

referenced and followed El Apple, and both resulted in
remand to the trial court for redetermination of attorney’s

fees. See Long, 442 S.W.3d at 255–56; Montano, 414

S.W.3d at 736–37. The second part of El Apple’s two-
step analysis—adjusting the base calculation up or down
based on relevant considerations—remains very much intact.
Like our federal counterpart, we recognize that the base

lodestar figure accounts for most of the relevant Arthur

Andersen considerations. 11  See Arthur Andersen, 945

S.W.2d at 818; cf. Perdue, 559 U.S. at 553, 130 S.Ct. 1662;

Burlington, 505 U.S. at 562–63, 112 S.Ct. 2638; Blum,
465 U.S. at 898–900, 104 S.Ct. 1541. And an enhancement
or reduction of the base lodestar figure cannot be based on a
consideration that is subsumed in the first step of the lodestar

method. Cf. Perdue, 559 U.S. at 553, 130 S.Ct. 1662

(reaffirming that a lodestar enhancement may not be based
on a factor that is included in the base lodestar calculation).
As in the federal courts, the base lodestar calculation usually

includes at least the following considerations from Arthur
Andersen: “the time and labor required,” “the novelty and
difficulty of the questions involved,” “the skill required to
perform the legal service properly,” “the fee customarily
charged in the locality for similar legal services,” “the amount
involved,” “the experience, reputation, and ability of the
lawyer or lawyers performing the services,” “whether the fee
is fixed or contingent on results obtained,” “the uncertainty
of collection before the legal services have been rendered,”

and “results obtained.” 12  See Arthur Andersen, 945

S.W.2d at 818; cf. Perdue, 559 U.S. at 553, 130 S.Ct.
1662 (noting that the base lodestar calculation appropriately
accounts for the novelty and complexity of a case because
those considerations are presumably “fully reflected in the
number of billable hours recorded by counsel,” and that
the quality of the attorney’s performance is likewise already
accounted for because “considerations concerning the quality
of a prevailing party’s counsel’s representation normally are

reflected in the reasonable hourly rate” (quoting Blum, 465

U.S. at 898, 104 S.Ct. 1541; Del. Valley Citizens' Council,

478 U.S. at 566, 106 S.Ct. 3088)); Burlington, 505 U.S.
at 562–63, 112 S.Ct. 2638 (disallowing an enhancement for
contingency because it would likely duplicate in substantial
part considerations already subsumed in the base lodestar
calculation, as “[t]he risk of loss in a particular case (and,
therefore, the attorney’s contingent risk) ... is ordinarily
reflected in the lodestar—either in the higher number of
hours expended to overcome the difficulty, or in the higher
hourly rate of the attorney skilled and experienced enough
to do so”). These considerations therefore may not be used
to enhance or reduce the base calculation to the extent that
they are already reflected in the reasonable hours worked
and reasonable hourly rate. If a fee claimant seeks an
enhancement, it must produce specific evidence showing
that a higher amount is necessary to achieve a reasonable

fee award. See Perdue, 559 U.S. at 553, 130 S.Ct. 1662
(observing that the requirement of “specific evidence” is
essential “if the lodestar method is to realize one of its chief
virtues, i.e., providing a calculation that is objective and

capable of being reviewed on appeal”); El Apple, 370
S.W.3d at 760. Likewise, if a fee opponent seeks a reduction,
it bears the burden of providing specific evidence to overcome
the presumptive reasonableness of the base lodestar figure.
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d. Standard Summary

*22  [42]  [43]  [44] To summarize, the lodestar method

as we presented it in El Apple applies for determining
the reasonableness and necessity of attorney’s fees in a fee-
shifting situation:

Under the lodestar method, the
determination of what constitutes a
reasonable attorney’s fee involves two
steps. First, the [fact finder] must
determine the reasonable hours spent
by counsel in the case and a reasonable
hourly rate for such work. The [fact
finder] then multiplies the number of
such hours by the applicable rate, the
product of which is the base fee or
lodestar. The [fact finder] may then
adjust the base lodestar up or down
(apply a multiplier), if relevant factors
indicate an adjustment is necessary to
reach a reasonable fee in the case.

370 S.W.3d at 760 (citations omitted). Thus, the fact
finder must first determine a base lodestar figure based on
reasonable hours worked multiplied by a reasonable hourly

rate. Id. In a jury trial, the jury should be instructed that the
base lodestar figure is presumed to represent reasonable and
necessary attorney’s fees, but other considerations may justify
an enhancement or reduction to the base lodestar; accordingly,
the fact finder must then determine whether evidence of those
considerations overcomes the presumption and necessitates

an adjustment to reach a reasonable fee. Id. at 765;

see also Perdue, 559 U.S. at 558–59, 130 S.Ct. 1662
(suggesting that adequate appellate review is only feasible
when the fact finder makes reasonably specific findings as

to each step of the fee determination). Arthur Andersen
lists relevant considerations that may justify an adjustment,
but as explained above, considerations already incorporated
into the base calculation may not be applied to rebut the
presumption that the base calculation reflects reasonable

and necessary attorney’s fees. See Arthur Andersen, 945

S.W.2d at 818; cf. Perdue, 559 U.S. at 553, 130 S.Ct.

1662; Burlington, 505 U.S. at 562–63, 112 S.Ct. 2638;

Blum, 465 U.S. at 898–900, 104 S.Ct. 1541. General,
conclusory testimony devoid of any real substance will not
support a fee award. Thus, a claimant seeking an award of
attorney’s fees must prove the attorney’s reasonable hours
worked and reasonable rate by presenting sufficient evidence

to support the fee award sought. See Long, 442 S.W.3d

at 255–56; Montano, 414 S.W.3d at 736–37; El Apple,
370 S.W.3d at 763–64. Sufficient evidence includes, at a
minimum, evidence of (1) particular services performed, (2)
who performed those services, (3) approximately when the
services were performed, (4) the reasonable amount of time
required to perform the services, and (5) the reasonable hourly

rate for each person performing such services. See El
Apple, 370 S.W.3d at 762–63.

[45]  [46]  [47] As the United States Supreme Court
has observed, “[t]he lodestar method was never intended
to be conclusive in all circumstances”; rather, “there is
a ‘strong presumption’ that the [base] lodestar figure is
reasonable, but that presumption may be overcome in those
rare circumstances in which the lodestar does not adequately
take into account a factor that may properly be considered in

determining a reasonable fee.” Perdue, 559 U.S. at 553–
54, 130 S.Ct. 1662. Thus, the second step of the lodestar
method allows for the base lodestar figure to be adjusted
up when considerations not already accounted for in the
first step establish that the base lodestar figure represents an
unreasonably low fee award, depriving fair compensation to
the prevailing party’s attorney. Likewise, the base lodestar
figure can be adjusted down when it is established, based on
considerations not already accounted for in the first step, to
be an unreasonably high or excessive fee award, creating a

windfall for the prevailing party or its attorney. 13

e. Billing Records

*23  [48]  [49] Contemporaneous billing records are not
required to prove that the requested fees are reasonable

and necessary. See El Apple, 370 S.W.3d at 763; see

also Montano, 414 S.W.3d at 736 (explaining that “ El
Apple does not hold that a lodestar fee can only be
established through time records or billing statements”).
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Nevertheless, billing records are strongly encouraged to prove
the reasonableness and necessity of requested fees when those

elements are contested. In El Apple, we acknowledged the
value of contemporaneous records for lodestar calculations:

An attorney could, of course, testify
to these details, but in all but the
simplest cases, the attorney would
probably have to refer to some type
of record or documentation to provide
this information. Thus, when there
is an expectation that the lodestar
method will be used to calculate
fees, attorneys should document their
time much as they would for their
own clients, that is, contemporaneous
billing records or other documentation
recorded reasonably close to the time
when the work is performed.

370 S.W.3d at 763; see also id. at 762 (observing that
hours “not properly billed to one’s client also are not properly
billed to one’s adversary” under a fee-shifting statute (quoting

Hensley, 461 U.S. at 434, 103 S.Ct. 1933)). Creating the
documents makes them available for production, provides a
basis for testifying as to the reasonableness and necessity of
the requested fees, and permits cross-examination.

[50] Importantly, however, we are not endorsing satellite
litigation as to attorney’s fees. The fact finder will generally
not benefit from attorneys cross-examining each other point-

by-point on every billable matter. See Hensley, 461 U.S.
at 437, 103 S.Ct. 1933 (“A request for attorney’s fees should
not result in a second major litigation. Ideally, of course,
litigants will settle the amount of a fee. Where settlement is
not possible, the fee applicant bears the burden of establishing
entitlement to an award and documenting the appropriate
hours expended and hourly rates.”). Parties should use
discovery and pretrial procedure to evaluate attorney’s fee
claims and the evidence supporting them, then present to the
fact finder the evidence relevant to determining a reasonable
and necessary fee as discussed in this opinion.

3. Howard’s Testimony

[51] Finally, we consider the evidence presented at trial
supporting the award of attorney’s fees. As mentioned,
the trial court awarded $ 1,025,000 in attorney’s fees,
including the conditional awards. Because UTSW secured
the attorney’s fees in the final judgment over Rohrmoos, we
focus on the testimony of UTSW’s attorney, Wade Howard.
On direct examination, Howard testified that “all I've done for
my 20 years” of legal experience is litigation. “The standard
rate[ ] that I charge is generally around $ 430 an hour. I
know that sounds ridiculously high. I often think myself it
is ridiculously high. But it is -- it pays for a lot of things,”
namely, the logistics of running a law firm. Howard then
stated:

I have handled cases similar in nature
to this.... [A] reasonable and necessary
amount of hours in this case, I would
think would be at around 750 to 1,000
hours. So that would put the attorney’s
fees at my rate somewhere in the 3
to $ 400,000 range. Again, I know
that sounds very high, but I do believe
based on my experience, 20 years of
experience in the legal profession, and
handling these types of cases at this
magnitude that [this] is really what
would be a reasonable and necessary
fee if this case were worked up by both
sides in a reasonable and necessary
fashion.

*24  Howard went on:

This case, for whatever reason, has
not been worked up in a reasonable
fashion. Now, of course, I'm going to
say that I've put most of that on the
other side. And I'll talk about that in a
little more detail. But because of that,
the fees in this case are much closer
-- my fees are much closer to 800 --
over $ 800,000. Now, I will be the first
to admit, that is a ridiculous number.
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Okay. They should never have gotten
[that] high.

Howard explained how Rohrmoos’s actions, in his view,
caused the fees to reach such a high amount. He talked about
the volume of document production, saying his firm had to
“search literally millions of emails to find the documents that
you see here in the courtroom. And we [had] to review all of
those emails when we [ran] our searches to make sure that
they're relevant to this case and also that they don't contain

any patient information.” 14

Next, Howard described having to produce large numbers
of hard-copy documents. “It was about 60 bankers boxes of
documents,” Howard said, and “[t]hose bankers boxes will
hold -- the small ones will hold around 3,000 pages, the
larger ones around 7,000 pages of documents.” Tasked with
reviewing all those documents were the paralegals, who bill
the client for their time. They “had to go through every single
one of those documents, page by page, and remove all of the
old patient files that we had in [those] boxes of documents....
That’s one of the reasons why the costs in this case have gotten
so ridiculously high.”

From there, Howard went to depositions. “Okay. When
somebody -- when a witness gets deposed, both sides have
to prepare for the deposition. Then you have to go to the
deposition. Then you have time reviewing the deposition
afterwards, getting it summarized and making it ready for if
it’s actually called to trial.” Those get expensive, “[s]o that’s
another thing that’s contributed.” Howard testified summarily
that more than forty depositions occurred in this case. He then
ended with an analogy aimed at shedding light on Rohrmoos’s
actions:

[I]t’s kind of like when you go to the
doctor and the doctor says, I think I
need to run the following tests. You, as
the patient, just kind of go, okay.... And
when a lawyer has that kind of control,
they can just run up the fees. They can
just say, oh, I need to investigate this.
I need to do research on that. I want to
file a motion on that.

This all led to a lengthy discussion of motion practice. “I think
[there were] four or five motions to compel” and a forty-page
motion for summary judgment. Howard explained:

I can tell you from my experience, to draft a motion of that
length is expensive. Probably was 30, $ 40,000 to draft that
type of detailed motion on the law.

*25  I then have to respond to it. I file my response. He
then filed a 30 or 35-page what they call reply to my
response. Then we have to have a hearing on it. Lasted
for several hours. That one motion alone, probably cost
the parties $ 80,000. And in my opinion, it just wasn't
necessary. It wasn't reasonable. It wasn't necessary. And it
just caused both parties to spend a lot of money that wasn't
necessary.

And so, you know, again, I'm sure when [opposing counsel]
takes the stand, he’s going to say, I've done things that
have run on up the cost. The simple reality is, both parties
probably have to take some blame. The costs got way
out of control here and the fees were not reasonable or
necessary. I think the 3 to $ 400,000 range is where fees
are reasonable and necessary. I do think, however, that if
you find that we prevail in this case, that our fees should be
something higher than that. I won't even wager a guess as
to what it should be higher than that. Whatever you think is
necessary. But I think our fees were higher than what were
reasonable and necessary because we had to respond to all
of the experts that [opposing counsel] designated. We had
to appear at all the depositions that he noticed. I can't just
ignore those things.

So, if we prevail, I think our fees should be somewhat
higher [than] the 3 to $ 400,000 range, but I'll leave that
to your discretion. But I will tell you that if both sides had
just approached this case in a reasonable fashion, the fees
in this case should not have exceeded 3 or $ 400,000.

That concluded Howard’s direct testimony. Rohrmoos’s
counsel immediately moved to strike it, asserting that Howard

did not comply with the Arthur Andersen factors to prove
the reasonableness of the fees. The trial court denied the
motion after Howard responded, “The amount in controversy,
Your Honor, the complexity of the case, my knowledge and
experience. I think that’s really the factors that were relevant
in this case.” The court of appeals then affirmed the award,
holding that “Howard’s testimony concerning his experience,
the total amount of fees, and the reasonableness of the fees
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charged was sufficient to support the award” under Arthur

Andersen. 559 S.W.3d at 168.

We understand Howard’s testimony that $ 800,000 in
attorney’s fees for trial work may seem unreasonable for
a breach of lease case that implicated roughly $ 300,000

in damages.15 We also understand Howard’s position that
opposing counsel’s actions drove the cost of litigation, in most
instances, and that made UTSW’s $ 800,000 in requested

attorney’s fees necessary, even reasonable.16 However true
this may be, Howard’s justification for why his fees should
be $ 800,000—searching through “millions” of emails and
reviewing “hundreds of thousands” of papers in discovery,
more than forty depositions taken, and a forty-page motion
for summary judgment—is too general to establish that the
requested fees were reasonable and necessary. Without detail
about the work done, how much time was spent on the
tasks, and how he arrived at the $ 800,000 sum, Howard’s
testimony lacks the substance required to uphold a fee award.

See Long, 442 S.W.3d at 255–56; Montano, 414 S.W.3d

at 736–37; El Apple, 370 S.W.3d at 763–64. Attorneys
should not have to take the stand for days and testify to every
detail of a three-year-long case, but they must provide more

than what Howard has said here. We conclude that Howard’s
testimony is legally insufficient to support the attorney’s fee
award.

V. Conclusion

*26 In summary, we hold that a commercial tenant
can terminate a commercial lease based on the landlord’s
prior material breach. Our holding is not inconsistent with

Davidow v. Inwood North Professional Group—Phase I,
747 S.W.2d 373 (Tex. 1988). We affirm the court of appeals'
judgment as to breach of the implied warranty of suitability,
but on different grounds. We also hold that the evidence used
to prove attorney’s fees is not legally sufficient to support the
fee award. Because the record does not provide the requisite
details to support a fee award, we reverse the court of appeals'
judgment as to the attorney’s fee award and remand the case
to the trial court for a redetermination of fees consistent with
this opinion.

All Citations

--- S.W.3d ----, 2019 WL 1873428, 62 Tex. Sup. Ct. J. 808

Footnotes
1Rohrmoos’s and UTSW’s predecessors executed the original lease in 1996. Rohrmoos and UTSW modified and ratified

that original lease agreement in March 2003.
2Rohrmoos also argued that UTSW was not entitled to recover attorney’s fees under the Declaratory Judgment Act

because UTSW allegedly abandoned its declaratory judgment claim prior to trial. See TEX. CIV. PRAC. & REM. CODE
§ 37.009 (stating that “[i]n any proceeding under this chapter, the court may award costs and reasonable and necessary
attorney’s fees as are equitable and just”). The court of appeals declined to address this issue because it affirmed the

award of attorney’s fees on other grounds. See 559 S.W.3d at 164–65.
3We note that Rohrmoos relied heavily on Davidow in its briefing to the court of appeals. Although unclear at times,

there are multiple instances in which Rohrmoos presented its theory that Davidow does not allow the remedy of
termination upon a showing that the landlord materially breached the commercial lease. Rohrmoos asserted:

UTSW’s claims of breach of lease from failing to make repairs should have been dealt with on their proper foundation
in fact and law, the remedy being money damages. “Thus, a tenant is still under a duty to pay rent even though his

landlord has breached his covenant to make repairs.” Davidow v. Inwood North Prof. Group-Phase I, 747 S.W.2d
373, 375 (Tex. 1988) (confirming that failure to make repairs does not justify rescission).
....
A lease property can obviously experience repair issues without causing the landlord to be in breach of the lease.

Were this not so, the implied warranty of suitability created in Davidow would have been completely unnecessary
since the concept of “breach” (or “material breach” in Mr. Howard’s world) would have already provided the identical
remedy of rescission.
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Even if Rohrmoos had failed to repair property defects (which it did not), the remedy under Texas law for a tenant in that
situation is money damages.... For recompense, the tenant can sue for damages or it can make the repairs itself and
deduct the cost from rent owed. What a tenant cannot do is claim “breach of lease” from repairs not being performed
on its preferred timetable and then vacate the premises years later. If that were the law, the slightest unrepaired defect
in the property: a burned-out light bulb, would afford the tenant with the harshest remedy known to the law: rescission.
And, as shown above, if that were the law, there would have been no need for the warranty of unsuitability.

4 Rohrmoos argued:
Indeed, if UTSW was correct, and if a “material” breach allowed for lease termination, then the Supreme Court’s decision

in Davidow was totally unnecessary. After all, what is the purpose of adopting the Davidow warranty if every
lease can already be “materially” breached and that alone would allow for termination/rescission? The fact is, before

Davidow, a landlord’s breach of a commercial lease afforded the tenant with only limited recourse—which did not
include termination or refusal to pay rent. For UTSW to continue to argue that “material breach” allows for termination

is contrary to over 100 years of Texas law and renders the Davidow factors irrelevant.
5 See discussion infra Part III.
6 Rohrmoos asserts many arguments in an attempt to negate the jury’s finding that Rohrmoos breached the Davidow

implied warranty of suitability, including: (1) no competent evidence supports the finding that the Davidow implied

warranty was breached; (2) UTSW waived its Davidow warranty claims because it remained on the property and
continued to use the facility; (3) the parties agreed to an express warranty in the lease under Article 13 that superseded

Davidow and therefore made Davidow’s implied warranty inapplicable as a matter of law; and (4) there is an “as is”

clause in the lease that renders Davidow’s implied warranty inapplicable as a matter of law. None of these arguments
are helpful to Rohrmoos, however, unless it also defeats the jury’s finding that it materially breached the commercial lease.

7 To support its position, UTSW relies heavily on case law from courts of appeals that developed after our decision in

El Apple I, Ltd. v. Olivas, 370 S.W.3d 757 (Tex. 2012), for the proposition that testimony regarding the total amount of
fees, the reasonableness of the fees, the number of hours worked, the average hourly rate, the nature of the case, and

the attorney’s experience is sufficient to support a fee award under Arthur Andersen. See, e.g., Metroplex Mailing
Servs., LLC v. RR Donnelley & Sons Co., 410 S.W.3d 889, 900 (Tex. App.—Dallas 2013, no pet.) (“It has consistently
been held that an attorney’s testimony about his experience, the total amount of fees, and the reasonableness of the

fees charged is sufficient to support an award.” (citing In re A.B.P., 291 S.W.3d 91, 99 (Tex. App.—Dallas 2009, no

pet.))); Woodhaven Partners, Ltd. v. Shamoun & Norman, LLP, 422 S.W.3d 821, 846 (Tex. App.—Dallas 2014, no

pet.) (citing Metroplex for the same proposition).
8 The United States Supreme Court takes a different view regarding attorney pro se representation, at least under the

Civil Rights Attorney’s Fees Award Act of 1976. See generally Kay v. Ehrler, 499 U.S. 432, 435–36, 111 S.Ct. 1435,
113 L.Ed.2d 486 (1991) (denying attorney’s fees to a pro se attorney because “the word ‘attorney’ assumes an agency
relationship, and it seems likely that Congress contemplated an attorney-client relationship as the predicate for an award
under § 1988” of the Act (footnotes omitted)).

9 We note that section 38.004 of the Civil Practice and Remedies Code authorizes a court, in certain proceedings involving

fee-shifting under section 38.001, to take judicial notice of usual and customary attorney’s fees. TEX. CIV. PRAC. &
REM. CODE § 38.004 (“The court may take judicial notice of the usual and customary attorney’s fees and of the contents
of the case file without receiving further evidence in: (1) a proceeding before the court; or (2) a jury case in which the
amount of attorney’s fees is submitted to the court by agreement.”). In such instances, there is a rebuttable presumption
that the usual and customary fees are reasonable. Id. § 38.003 (“It is presumed that the usual and customary attorney’s

fees for a claim of the type described in Section 38.001 are reasonable.”).
10 We recognize that when fee agreements provide for arrangements other than hourly billing, the attorney will not be able to

present evidence of a particular hourly rate billed or paid for the services performed. In those instances, the fee claimant,
through its expert, has the burden of showing that the rate claimed for purposes of the base lodestar calculation reflects
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a reasonable market rate given considerations in Arthur Andersen, including the attorney’s experience and expertise,
the novelty and complexity of the questions involved, any special skill required for the representation, the attorney’s risk
in accepting such representation, which may be reflected in a contingent fee agreement, and any other considerations

that would factor into an attorney’s fee negotiations if the attorney were to bill hourly. See Burlington, 505 U.S. at

566, 112 S.Ct. 2638 (noting that “attorneys factor in the particular risks of a case in negotiating their fee”); Del. Valley
Citizens' Council, 478 U.S. at 566, 106 S.Ct. 3088 (recognizing that “considerations concerning the quality of a prevailing

party’s counsel’s representation normally are reflected in the reasonable hourly rate”); Arthur Andersen, 945 S.W.2d
at 818–19 (explaining that for contingent fee cases, the jury must decide reasonable and necessary fees in light of the
work performed in that case, and reflecting the non-exclusive list of factors, arriving at a specific dollar amount). In this
way, the contingent nature of a fee agreement, or the nature of an alternative fee arrangement, is taken into account
in calculating the presumptively reasonable fee in the first step of the analysis, prior to any potential adjustments for

Arthur Andersen factors that have not yet been considered, as discussed below. See infra Part IV.B.2.c.(2).
11 Although Arthur Andersen speaks in terms of factors, we employ the term “considerations” because there are multiple

considerations within some of the factors.
12 Because attorney’s fee determinations in federal court are within the district court’s discretion, the “results obtained”

factor is generally considered in calculating the base lodestar, and thus “it normally should not provide an independent

basis for increasing the fee award.” Blum, 465 U.S. at 900, 104 S.Ct. 1541; see also Perdue, 559 U.S. at 554, 130
S.Ct. 1662 (considering “results obtained” in conjunction with superior attorney performance and indicating that in rare
and exceptional circumstances where specific evidence demonstrates that the base lodestar fee would not have been

“adequate to attract competent counsel,” superior attorney performance may justify an enhancement (quoting Blum,
465 U.S. at 897, 104 S.Ct. 1541)). In Texas courts, the base lodestar calculation of reasonable hours times a reasonable
rate should account for any results obtained up to trial. But to the extent that the results obtained are not reflected in the
base lodestar, then the fact finder may determine whether the results obtained consideration necessitates an adjustment

to achieve a reasonable fee under the second step of the lodestar method. Cf. Barker v. Eckman, 213 S.W.3d 306,
313–14 (Tex. 2006).

13 We emphasize that, pursuant to an attorney–client fee agreement, a client could ultimately owe its attorney more fees
than the amount of the award shifting fees to the non-prevailing party. However, fact finders should be concerned with
awarding reasonable and necessary fees, not with any contractual obligations that may remain between the attorney
and client.

14 On cross-examination, Howard explained that it was probably “tens of millions” of documents, rather than just “millions,”
but they did not have to physically review each document. Computer software designed for discovery in litigation narrowed
down the final number to around “hundreds of thousands of pages of documents that we put eyes on.”

15 Indeed, Rohrmoos requested $ 1,300,000 in attorney’s fees. Even the trial court was baffled by the high amount of
attorney’s fees for a breach of lease case.

THE COURT: Okay. So, now, let’s go [back] to the amount [of attorney’s fees].
MR. HOWARD: Yes, Your Honor.
THE COURT: We all had those discussions both on the record and off the record of what this court’s impression was of
the attorney’s fees and how this case was driven. I believe that defense counsel testified to how much in attorney’s fees?
MR. HOWARD: $ 1.3 million, Your Honor, for the landlord. And there were --
THE COURT: And how much was -- how much rent did you owe if you had lost?
MR. HOWARD: The less than 300.
THE COURT: $ 300,000. And the attorney’s fees for defendant, once again, were how much?
MR. HOWARD: The landlord’s were $ 1.3 million.
THE COURT: And how much did -- were you yours?
MR. HOWARD: Ours were over $ 800,000.
THE COURT: On a breach of lease case?
MR. HOWARD: Yes, Your Honor.
THE COURT: And if you moved out and you move out too early, before the term of the lease was up, how much would
you have owed had you lost, one more time?
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MR. HOWARD: Less than $ 300,000.
THE COURT: Think about it. Thank you. All right. You can continue.

16 Howard explained himself to the court:
Which is exactly why, Your Honor, that what I testified to was that the reasonable necessary fees in this case should
have been in the 3 to $ 400,000. But primarily because of the Defendant’s conduct, hiring twelve experts –
....
[The Defendants] spent $ 1.3 million [in attorney’s fees]. Of course, I'm -- you know, he notices up 37 depositions
including, you know, 15 third-party depositions, I have to attend. He hires twelve experts. You know, I have to depose
them and know what they're going to say. And all of that evidence came in about all the things that the landlord did
that caused the Plaintiff to incur significantly more fees than what should have been reasonable and necessary. But if
you recall, I did say that we did have to do those. They were reasonable. They were necessary. The amount charged
was reasonable. The time spent doing those tasks was reasonable. It just -- the actions they took.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Workers' compensation carrier petitioned to
intervene in tort suit to recover for electrocution in course
and scope of employment. The 259th District Court, Jones
County, Brooks Hagler, J., approved settlement between
worker's widow and alleged tortfeasors and granted widow's
motion to strike carrier's petition. Carrier appealed. The

Eastland Court of Appeals, Rick Strange, J., 192 S.W.3d
912, reversed and remanded. Review was granted.

Holdings: The Supreme Court, Brister, J., held that:

[1] District Court deprived carrier of statutory right to first
money;

[2] carrier was entitled to intervene;

[3] it was not required to plead the precise amount of
reimbursement sought; and

[4] surviving spouse and children were not entitled to
dismissal from case after settlement of tort claim.

Affirmed in part, reversed in part, and remanded.

Johnson, J., concurred in part.

Procedural Posture(s): On Appeal.

West Headnotes (17)

[1] Workers' Compensation
Rights of Employer or Insurer

Denial of workers' compensation insurer's
subrogation claim and distribution of tort
settlement to worker's estate, attorneys, and ad
litem deprived carrier of statutory right to first
money, even though carrier could sue alleged
tortfeasors; such a suit would give the carrier
second or third money, not first money. V.T.C.A.,
Labor Code § 417.002.

11 Cases that cite this headnote

[2] Workers' Compensation
Rights of Employer or Insurer

The compensation carrier gets the first money
a worker receives from a tortfeasor. V.T.C.A.,
Labor Code § 417.002.

12 Cases that cite this headnote

[3] Workers' Compensation
Rights of employee or dependent

Workers' Compensation
Rights of Employer or Insurer

Until a workers' compensation carrier is
reimbursed in full, the employee or his
representatives have no right to any of funds
from recovery in tort suit. V.T.C.A., Labor Code
§ 417.002.

15 Cases that cite this headnote

[4] Parties
Time for intervention

Generally, one cannot intervene after final
judgment.

16 Cases that cite this headnote
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[5] Appeal and Error
Intervention or addition of new parties

Parties
Time for intervention

When a subrogee's interest has been adequately
represented and then suddenly abandoned by
someone else, the subrogee can intervene even
after judgment or on appeal so long as there is
neither unnecessary delay nor prejudice to the
existing parties.

6 Cases that cite this headnote

[6] Workers' Compensation
New parties, intervention, and substitution

Workers' compensation carrier was entitled to
intervene to assert subrogation claim after
settlement of tort suit; carrier had no reason to
intervene until nonsuit of its claim was filed, and
intervention did not cause any delay or prejudice,
as the underlying case had already settled.

5 Cases that cite this headnote

[7] Workers' Compensation
Declaration, complaint, or petition

Workers' compensation insurer seeking
subrogation after settlement of worker's tort
claim was not required to plead the precise
amount of reimbursement sought; carrier's
petition needed to give fair notice of claim, not
the specific dollar amount sought.

3 Cases that cite this headnote

[8] Workers' Compensation
Plea or answer

Rule requiring defendant to file with his plea an
account stating distinctly the nature of payment
and the several items of it governed payment as
an affirmative defense, not an affirmative claim,
and, therefore, did not apply to subrogation
claim by workers' compensation carrier after
settlement of workers' tort claim. Vernon's
Ann.Texas Rules Civ.Proc., Rule 95.

1 Cases that cite this headnote

[9] Workers' Compensation
Subrogation of or assignment to insurer

Special requirements for sworn accounts did
not apply to subrogation claim by workers'
compensation carrier after settlement of workers'
tort claim, as the carrier had no account with the
tortfeasors. Vernon's Ann.Texas Rules Civ.Proc.,
Rule 185.

4 Cases that cite this headnote

[10] Workers' Compensation
New parties, intervention, and substitution

Workers' compensation insurer seeking
subrogation after settlement of worker's tort
claim was not required to prove up its whole case
the day it intervened.

1 Cases that cite this headnote

[11] Workers' Compensation
Actions and Proceedings

Worker's surviving spouse and children were not
entitled to dismissal from case after settlement
of tort claim, but before reimbursement of
workers' compensation carrier, even though
they were entitled to nonsuit of their claims;
dismissal would prejudice carrier's claim to
first money from settlement funds and claim
for declaratory judgment regarding duty to
make future payments. V.T.C.A., Labor Code §
417.002; Vernon's Ann.Texas Rules Civ.Proc.,
Rule 162.

3 Cases that cite this headnote

[12] Pretrial Procedure
Right in general

Parties have an absolute right to nonsuit their
own claims, but not someone else's claims they
are trying to avoid. Vernon's Ann.Texas Rules
Civ.Proc., Rule 162.

5 Cases that cite this headnote
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[13] Pretrial Procedure
Counterclaim or other request for

affirmative relief, effect of
A “claim for affirmative relief” within
the meaning of rule prohibiting dismissal
prejudicing right of an adverse party to be heard
on a pending claim for affirmative relief is one on
which the claimant could recover compensation
or relief even if the plaintiff abandons his cause
of action. Vernon's Ann.Texas Rules Civ.Proc.,
Rule 162.

9 Cases that cite this headnote

[14] Workers' Compensation
Actions and Proceedings

A workers' compensation carrier's subrogation
claim is a “claim for affirmative relief” within
the meaning of rule prohibiting dismissal
prejudicing right of an adverse party to be heard
on a pending claim for affirmative relief; the
claim can be prosecuted by a carrier even if
an injured worker never does. V.T.C.A., Labor
Code § 417.001(b); Vernon's Ann.Texas Rules
Civ.Proc., Rule 162.

6 Cases that cite this headnote

[15] Pretrial Procedure
Counterclaim or other request for

affirmative relief, effect of
Rule prohibiting dismissal prejudicing right of
an adverse party to be heard on a pending
claim for affirmative relief is not limited to
affirmative claims against the nonsuiter; it
prohibits dismissal if the effect would be to
prejudice any pending claim for affirmative
relief. Vernon's Ann.Texas Rules Civ.Proc., Rule
162.

10 Cases that cite this headnote

[16] Infants
Appearance and Representation by Counsel

Plaintiffs' attorney was not entitled to seek
nonsuit of minor's claims after appointment of
attorney ad litem.

1 Cases that cite this headnote

[17] Workers' Compensation
Rights of Employer or Insurer

When an injured worker settles a case without
reimbursing a workers' compensation carrier,
everyone involved is liable to the carrier for
conversion, i.e., the plaintiffs, the plaintiffs'
attorney, and the defendants. V.T.C.A., Labor
Code § 417.002.

3 Cases that cite this headnote

Attorneys and Law Firms

*33  Blake Bradford Thompson, The Thompson Law Office,
Stephenville, Michael L. Byrd, Byrd & Associates, Lubbock,
Mary Barrow Nichols, Jackie M. Kenyon, Texas Mutual
Insurance Company, Mary A. Keeney, Graves Dougherty
Hearon & Moody, P.C., Austin, TX, for Petitioner.

David C. Hall, Lance Hall, Sweetwater, Burt L. Burnett,
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Opinion

Justice BRISTER delivered the opinion of the Court, in
which Chief Justice JEFFERSON, Justice HECHT, Justice
O'NEILL, Justice WAINWRIGHT, Justice MEDINA, Justice
GREEN, and Justice WILLETT joined, and in which Justice
JOHNSON joined as to Parts I through III and Part V.

[1]  For decades, Texas law has required the first money
recovered by an injured worker from a tortfeasor to go to the
worker's compensation carrier, and until the carrier “is paid in
full the employee or his representatives have no right to any

funds.” 1  In this case, a $4.5 million settlement was structured
so the plaintiffs and their attorney got all the funds and the
compensation carrier got nothing. The plaintiffs argue this
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result is harmless because the carrier can sue the defendants
(they do not volunteer themselves) to get the money back.
That might give the carrier second or third money, but not first
money. As the statute guarantees the carrier first money, we
reverse.

I. Background

Charles Ledbetter was electrocuted in August of 2003 while
working on a job for his employer. His worker's compensation
*34  carrier, Texas Mutual Insurance Company, paid $6,000

in funeral expenses and began paying $1,258 monthly death
benefits to his widow and minor son.

His widow (individually, as administrator of his estate, and as
next friend of his minor son) and two adult daughters filed suit
in January 2004 against third parties alleged to be responsible

for his death. 2  The case settled for $4.5 million in November
2004, two weeks before the trial setting. As the settlement

involved a minor, the trial court had to approve it. 3  Notice
of the settlement was sent to Texas Mutual on December 1,
2004, along with notice of the hearing set on December 14th.

Before the hearing began, Texas Mutual filed a petition in
intervention seeking subrogation for past and future benefit
payments. At the start of the hearing (indeed before the
trial judge was able to call the case), the plaintiffs' attorney
nonsuited all claims except those of Ledbetter's estate. The
trial court granted the nonsuit over the carrier's objection that
doing so would subvert its subrogation rights.

The plaintiffs then announced that the $4.5 million settlement
would be allocated $2,388,545.40 to Ledbetter's estate (for
pain and suffering before his death), $2,063,912.60 to
their attorney, $47,542.00 to the ad litem, and nothing to
the widow, the minor child, the adult daughters, or the
compensation carrier. Ledbetter died intestate, so his widow
was entitled to one-third of the estate and his children

to the remainder. 4  But there was no evidence regarding
expenses or expected distributions from Ledbetter's estate,
or any testimony regarding how this settlement benefitted
the minor. To the contrary, the only reasons the ad litem
stated for approving the settlement were (1) the minor would
get nothing until he was 18 or older, and (2) his mother
“understands her obligation to her child” in the meantime.
Nor did the plaintiffs' attorney explain how the minor was

to be protected, instead focusing his questions on protecting

himself. 5

The carrier's attorney attempted to ascertain what the estate
would do with its money and whether the Ledbetters had
any other income, but the plaintiffs' attorney objected and the
trial court sustained those objections. The carrier also tried
to prove up its right to subrogation, but the trial court again
sustained the plaintiffs' attorney's objection that “[f]or him to
show up today and file his petition and think he needs to start
calling lawyers and everybody else as witnesses to prove their
subrogation interest, if they have one, is ridiculous.”

At the end of the short hearing, the trial court approved
the settlement—even though the nonsuit and dismissal
purportedly meant it no longer involved a minor. The final
judgment ordered five insurers to pay annuities to six
different persons or entities, none of whom were Ledbetter's

family members; 6  in an attachment, Ledbetter's widow
“acknowledged” that she would direct payment from some of
those *35  annuities to family members, but the attachment
also contained a provision allowing her to “change the
payment directions” within 30 days of the judgment. The trial
court also struck the carrier's intervention but ordered it to
remain a party (though it is unclear to what), and ordered
the carrier to keep paying Ledbetter's widow and son future
benefits.

The court of appeals held the trial court erred in striking

the carrier's intervention, 7  and in allocating 100 percent of
the settlement to the estate, citing the limited evidence that
Charles suffered pain before his death and the undisputed
evidence that his widow and son suffered the loss of their sole

means of support. 8  But the court of appeals declined to set
aside the trial court's nonsuit and reinstate Ledbetter's wife

and son as parties. 9  Both sides appeal, the plaintiffs arguing
the court of appeals went too far, and the carrier arguing it did
not go far enough.

II. The Carrier's Right to First Money

[2]  The law governing this settlement is simple: the
compensation carrier gets the first money a worker receives

from a tortfeasor. 10  First-money reimbursement is crucial to
the worker's compensation system because it reduces costs
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for carriers (and thus employers, and thus the public) and

prevents double recovery by workers. 11

If an employee is killed in the course and scope of
employment, the compensation carrier must pay benefits
to the worker's legal beneficiaries (usually a spouse or

minor children). 12  If the death was caused by a third party,
the beneficiaries may bring wrongful death and survival

claims, 13  and a carrier who pays benefits may do the same

in the name of the beneficiaries or the employee. 14  If there
is a recovery, “rather than the employee owning the money
and being forced to disgorge it, the carrier is first entitled to

the money up to the total amount of benefits it has paid,” 15

according to the following statutory plan:

• any net recovery up to the amount of past benefits goes

to the carrier; 16

• any recovery greater than past benefits but less than all
future benefits *36  goes to the beneficiary, but releases

the carrier from future payments to that extent; 17

• any recovery greater than past and future benefits

combined goes to the beneficiary. 18

[3]  There is nothing discretionary about this statute; a
carrier's right to reimbursement is mandatory. In the words of
the statute:

The net amount recovered by a
claimant in a third-party action shall
be used to reimburse the insurance
carrier for benefits, including medical
benefits, that have been paid for the

compensable injury. 19

Thus, until a carrier is reimbursed in full, “the employee or

his representatives have no right to any of such funds.” 20

Obviously, the carrier did not get the first money when
the trial court denied its subrogation claim and distributed
the entire settlement to the Ledbetter estate, the plaintiffs'
attorney, and the ad litem. The court of appeals correctly held
the trial court abused its discretion in doing so.

III. The Carrier's Right to Intervene

The court of appeals was also correct that the trial court erred
in striking the carrier's intervention.

[4]  [5]  There is no deadline for intervention in the Texas

Rules of Civil Procedure. 21  Generally one cannot intervene

after final judgment. 22  But when a subrogee's interest has
been adequately represented and then suddenly abandoned
by someone else, it can intervene even after judgment or
on appeal so long as there is neither unnecessary delay nor

prejudice to the existing parties. 23

[6]  Here, the carrier had no reason to intervene earlier,
as its claim and the plaintiffs' were identical insofar as
recovering from any tortfeasors. The compensation statute
explicitly allows attorneys to represent workers and their
carriers simultaneously, and to collect fees out of the carriers'

subrogation claims. 24  The draft judgment the plaintiffs filed
with the trial court included a paragraph granting the carrier
subrogation after deducting one-third as an attorney's fee.
Not until the plaintiffs nonsuited and asked the trial court to
award the carrier nothing did it have any reason to intervene
to protect its claim.

Nor did the carrier's intervention cause any delay or prejudice,
as the underlying case had already settled. The intervention
would not have delayed the settlement a moment had the
plaintiffs honestly admitted the benefits they got and agreed
to the carrier's right to first money as Texas law requires.

*37  [7]  In their response and cross-petition, the plaintiffs
have dropped their claim that the carrier's intervention was
filed too late, now conceding it had no legal duty to intervene
any earlier. Instead, they argue subrogation should be denied
because the carrier neither pleaded nor proved the exact
amount of benefits it paid.

[8]  [9]  There is no requirement that a carrier plead the
precise amount of reimbursement it seeks. Such a requirement
would often be impractical, requiring an amended petition
every week as more benefits are paid. Oddly, the plaintiffs
claim Rule 95 imposes such a requirement, but that rule
governs payment as an affirmative defense, not payment as an

affirmative claim. 25  Nor was the carrier's petition governed

by the special requirements for sworn accounts, 26  as the
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carrier had no account with the tortfeasors. All the carrier's

petition had to do was give fair notice of that claim, 27  not the
specific dollar amount sought.

[10]  Nor was the carrier required to prove up its whole case
the day it intervened. The intervention here was timely (as

noted above), and litigants cannot be put to trial summarily. 28

The plaintiffs point out correctly that a carrier must prove

its case at trial, 29  but this case was called for a settlement
hearing, not trial. Although the trial court's findings of fact
state that the parties waived a jury and elected to proceed
with trial, the judgment itself and the transcript of the hearing
(entitled “Settlement Hearing”) show that is simply not the
case. Moreover, at the hearing Ledbetter's widow admitted
receiving $1,258 a month in benefits since her husband's
death, so the trial court had no basis whatsoever for denying
subrogation completely.

A carrier's subrogation claim should hardly ever be contested;
claimants should already know how much they have received
in benefits, and a carrier is entitled to reimbursement for
medical payments without proof that they were reasonable

and necessary. 30  But assuming the Ledbetters wanted to
contest those amounts, they could not insist on a summary
trial or on being dismissed at the same time, a matter to which
we now turn.

IV. The Plaintiffs' Right to Nonsuit

[11]  [12]  The plaintiffs argue the trial court had no choice

but to grant their nonsuit and dismiss them from the case. 31

The first point is correct but the second is not. Parties have an

absolute right to nonsuit their own claims, 32  but not someone
else's claims they are trying to avoid.

*38  [13]  [14]  [15]  Rule 162 governing nonsuits
provides that “[a]ny dismissal pursuant to this rule shall
not prejudice the right of an adverse party to be heard

on a pending claim for affirmative relief.” 33  A claim for
affirmative relief is one “on which the claimant could recover
compensation or relief even if the plaintiff abandons his

cause of action.” 34  A carrier's subrogation claim is just
such a claim, as it can be prosecuted by a carrier even if

an injured worker never does. 35  It is true the carrier here
sought no affirmative relief from the plaintiffs, seeking instead
reimbursement from the funds the defendants were about to

pay them. But Rule 162 is not limited to affirmative claims
against the nonsuiter; it prohibits dismissal if the effect would
be to prejudice any pending claim for affirmative relief,
period.

As a matter of law, the dismissal here prejudiced the carrier's
pending claim for affirmative relief. By statute, a carrier is
entitled to first money, and that right is gone forever if the
money goes first to someone else. Additionally, the carrier
sought a declaratory judgment regarding its duty to make

payments to the widow and son in the future, 36  a matter that

cannot be decided in their absence. 37  While the plaintiffs
were entitled to nonsuit their own affirmative claims, they
were not entitled to dismissal from the case.

[16]  As the plaintiffs therefore must be reinstated as
parties, one more matter requires mention. Perhaps even more
troubling than what happened to the carrier in this case is
what happened to the minor. The plaintiffs' attorney nonsuited
the minor's claims, but that was not his motion to make after
an attorney ad litem had been appointed. The only reason
judges appoint ad litems and approve minor settlements is
because a minor's interests may conflict with those of other
family members or their attorneys. The record here makes
no mention of recovery for the minor; it is possible this was
disclosed and discussed off the record, but of course the
primary reason for holding settlement hearings is to create
such a record. On this record, one simply cannot tell whether
the trial court or the ad litem discharged their duties to make
sure this minor was protected. On remand, the trial court must
ensure not only that the carrier gets first money, but that the
minor's interests are protected in the resulting allocation.

V. Disposition

[17]  When an injured worker settles a case without
reimbursing a compensation carrier, everyone involved is
liable to the carrier for conversion—the plaintiffs, the

plaintiffs' attorney, and the defendants. 38  *39  As between
those parties, we have held that generally those who received
the funds unlawfully (the plaintiffs and their attorney) should

disgorge them rather than making the tortfeasors pay twice. 39

No one has asked us to set aside the plaintiffs' settlement with
the named defendants, and we do not hold that it is necessary.
Given the limited size of the carrier's subrogation claim and
the large size of the settlement, we are confident the trial court
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can protect both the carrier's and the minor's interests without
undoing the settlement entirely and starting the litigation from
scratch.

Accordingly, we affirm the court of appeals' judgment
reinstating Texas Mutual's petition in intervention for
reimbursement of past and future benefits, and for attorney's
fees and costs incurred in trying to collect them. We reverse

the judgments of the courts below dismissing the plaintiffs
from the litigation and approving distribution of funds to them
without deducting that reimbursement. We remand to the trial
court for further proceedings consistent with this opinion.

All Citations

251 S.W.3d 31, 51 Tex. Sup. Ct. J. 711

Footnotes
1 Argonaut Ins. Co. v. Baker, 87 S.W.3d 526, 530 (Tex.2002) ( “For decades, the law has been that under the Workers'

Compensation Act's subrogation provision the first money paid to or recovered by the employee or his representatives
belongs to the compensation carrier paying the compensation, and until it is paid in full the employee or his representatives
have no right to any funds.”) (internal quotations and punctuation omitted) (citing Fort Worth Lloyds v. Haygood, 151 Tex.
149, 246 S.W.2d 865, 869 (1952)).

2 Those parties are Randy Nelms, d/b/a Nelms Electric and Williams Scotsman, Inc. Although neither is party to this appeal,
the latter has filed an amicus brief supporting Texas Mutual's petition.

3 See TEX.R. CIV. P. 44(2).
4 See TEX. PROB.CODE § 38(b)(1).
5 Specifically, the Ledbetters' attorney asked his clients to admit that he had made no representations to them about the

taxation or worker's compensation implications of the settlement, and to admit they were satisfied with his handling of
the case.

6 The judgment (which incorporated an attachment) ordered immediate payments to be made by Allstate Life Insurance
Company, Metropolitan Life Insurance Company, The Travelers Insurance Company, Zurich Insurance Company, and
an entity listed as “AXIS” without other appellation. It ordered payments to be made to NABCO Assignment Ltd., The
Travelers Life & Annuity Company, Tower Resources Group Inc., Burt Burnett (the plaintiffs' counsel), W.L. Burke III (the
ad litem), and the estate of Charles Ledbetter.

7 192 S.W.3d 912, 920.
8 Id. at 922.
9 Id. at 920.
10 Fortis Benefits v. Cantu, 234 S.W.3d 642, 649 (Tex.2007) (stating that “Texas workers' compensation law specifically

embraces an insurer's first-money right of subrogation”); Daughters of Charity Health Servs. of Waco v. Linnstaedter,
226 S.W.3d 409, 412 (Tex.2007) (“If a worker obtains a tort recovery, the compensation carrier is reimbursed first....”);

Argonaut Ins. Co. v. Baker, 87 S.W.3d 526, 530 (Tex.2002); Fort Worth Lloyds v. Haygood, 151 Tex. 149, 246 S.W.2d
865, 869 (1952).

11 Capitol Aggregates, Inc. v. Great Am. Ins. Co., 408 S.W.2d 922, 924 (Tex.1966); Haygood, 246 S.W.2d at 868.
12 TEX. LAB.CODE §§ 408.181, 408.182; see also id. § 408.182(d) (“If there is no eligible spouse, no eligible child, and

no eligible grandchild, the death benefits shall be paid in equal shares to surviving dependents of the deceased employee
who are parents, stepparents, siblings, or grandparents of the deceased.”).

13 Id. § 417.001(a).
14 Id. § 417.001(b).
15 Argonaut Ins., 87 S.W.3d at 530.
16 TEX. LAB.CODE § 417.002(a).
17 Id. § 417.002(b).
18 Id. § 417.002(c).
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19 Id. § 417.002(a) (emphasis added); TEX. GOV'T CODE § 311.016 (providing that unless the context requires otherwise,
“ ‘[s]hall’ imposes a duty”).

20 Capitol Aggregates, Inc. v. Great Am. Ins. Co., 408 S.W.2d 922, 923 (Tex.1966); accord, Argonaut Ins., 87 S.W.3d
at 530; Fort Worth Lloyds v. Haygood, 151 Tex. 149, 246 S.W.2d 865, 869 (1952).

21 See TEX. R. CIV. P. 60.
22 Citizens State Bank of Sealy, Tex. v. Caney Invs., 746 S.W.2d 477, 478 (Tex.1988).
23 In re Lumbermens Mut. Cas. Co., 184 S.W.3d 718, 725–26 (Tex.2006) (citing Ross v. Marshall, 426 F.3d 745,

761 (5th Cir.2005)).
24 See TEX. LAB.CODE § 417.003.
25 TEX.R. CIV. P. 95.
26 See id. 185.
27 Id. 47; Low v. Henry, 221 S.W.3d 609, 612 (Tex.2007) ( “Texas follows a ‘fair notice’ standard for pleading, in which

courts assess the sufficiency of pleadings by determining whether an opposing party can ascertain from the pleading the
nature, basic issues, and the type of evidence that might be relevant to the controversy.”).

28 See TEX.R. CIV. P. 245.
29 See Lege v. Jones, 919 S.W.2d 870, 874 (Tex.App.-Houston [14th Dist.] 1996, no writ); Old Republic Ins. Co. v. Diaz,

750 S.W.2d 807, 810 (Tex.App.-El Paso 1988, writ denied).
30 Tex. Workers' Comp. Ins. Fund v. Serrano, 962 S.W.2d 536, 538 (Tex.1998).
31 Because Ledbetter's adult daughters are entitled to no worker's compensation benefits, see TEX. LAB.CODE § 408.182,

the carrier does not assert its subrogation claim against them.
32 See Houston Mun. Employees Pension Sys. v. Ferrell, 248 S.W.3d 151, 157 (Tex.2007); Hooks v. Fourth Court

of Appeals, 808 S.W.2d 56, 59 (Tex.1991).
33 TEX.R. CIV. P. 162.
34 Univ. of Tex. Med. Branch at Galveston v. Est. of Blackmon ex rel. Shultz, 195 S.W.3d 98, 101 (Tex.2006) (punctuation

omitted); BHP Petroleum Co., Inc. v. Millard, 800 S.W.2d 838, 841 (Tex.1990).
35 TEX. LAB.CODE § 417.001(b).
36 See BHP Petroleum, 800 S.W.2d at 842 (holding plaintiff's nonsuit did not require dismissal of defendant's

counterclaim regarding the parties' contractual rights in the future).
37 TEX. CIV. PRAC. & REM.CODE § 37.006(a) (providing that a declaratory judgment “does not prejudice the rights of a

person not a party to the proceeding”); see, e.g., Brooks v. Northglen Ass'n, 141 S.W.3d 158, 163 (Tex.2004).
38 See, e.g., Capitol Aggregates, Inc. v. Great Am. Ins. Co., 408 S.W.2d 922, 924 (Tex.1966) (affirming judgment against

worker and tortfeasor who settled without reimbursing carrier); Pan Am. Ins. Co. v. Hi–Plains Haulers, Inc., 163 Tex. 1,
350 S.W.2d 644, 646–47 (1961) (holding that “where the employee and the third party entered into a settlement, both
employee and the third party were liable to the carrier for the amount so paid up to the amount of compensation paid by

the carrier to the employee”); Estrada v. Wausau Ins. Co., 985 S.W.2d 480, 484 (Tex.App.-San Antonio 1998, pet.

denied); Prewitt & Sampson v. City of Dallas, 713 S.W.2d 720, 723 (Tex.App.-Dallas 1986, writ ref'd n.r.e.) (noting
carrier may bring conversion action against plaintiff's attorney).

39 Capitol Aggregates, 408 S.W.2d at 924 (holding that when carrier seeks reimbursement of settlement funds paid to
worker, “the party entitled to the money is attempting to recover from one who wrongfully received the same, and the
[tortfeasor] will not be subjected to double liability”).
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Synopsis
Background: Insured filed nonsuit without prejudice to
refiling in action against his automobile insurer for
underinsured motorist benefits, and trial court later dismissed
case with prejudice for want of prosecution. Insured then
filed another action asserting same claims against insurer.
The 72nd District Court, Lubbock County, Ruben Gonzales
Reyes, J., entered summary judgment for insurer based on
affirmative defense of res judicata. Insured appealed. The

Amarillo Court of Appeals, 279 S.W.3d 812, James T.
Campbell, J., reversed and remanded.

[Holding:] On petition for review, the Supreme Court, Green,
J., held that filing of nonsuit did not strip first trial court
of jurisdiction to dismiss case with prejudice, such that
subsequent erroneous dismissal with prejudice was voidable,
not void, and was subject only to direct attack to avoid
becoming final judgment for purposes of res judicata.

Judgment of Court of Appeals reversed; case dismissed with
prejudice.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.
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When a court initially has jurisdiction to grant
relief to resolve a live controversy between
parties with proper standing, a party's filing of
a nonsuit, while rendering the merits of the
case moot, cannot deprive the court of its entire
jurisdiction, and the court must retain certain
limited authority to dispose of the case following
a nonsuit, including the necessary authority
to enter a dismissal with prejudice. Vernon's
Ann.Texas Rules Civ.Proc., Rule 162.
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*861  Jeffrey B. Jones, Christopher Bradley Slayton, Jones
Flygare Brown & Wharton, Lubbock, for Petitioner.

Stace Lawrence Williams, The Stace Williams Law Firm,
P.C., Lubbock, for Respondent.

Opinion

Justice GREEN delivered the opinion of the Court.

In this procedural dispute, we must decide whether a trial
court's erroneous dismissal of a suit with prejudice, following
the plaintiff's filing of a nonsuit, operates to bar a later suit
because of res judicata. We conclude that it does. Therefore,
we reverse the court of appeals' judgment and order the case
dismissed.

I

Barry Joachim sued his insurer, The Travelers Insurance

Company, 1  alleging he was entitled to benefits from
Travelers for damages caused by Joachim's accident with an
underinsured driver. On the day before trial, Joachim filed
a “Notice of Non–Suit” stating that he “no longer wishes to

pursue his claims against Defendants,” 2  and therefore “gives
notice to all parties that his claims against the same are hereby
dismissed without prejudice.” No motions or counterclaims
were pending at that time. Several months later, the *862
trial court sent notice that if a final order was not filed
within 10 days of the notice, the court would dismiss the case
for want of prosecution. Joachim asserts he did not receive
this notice. The trial court then entered an order that the

case “is hereby dismissed in full with prejudice for want of
prosecution.” Joachim claims he did not receive a copy of
that order either. Unaware of the dismissal order, Joachim
neither contested it while the court retained plenary power,
see TEX.R. CIV. P. 329b, nor perfected an appeal.

Joachim later refiled the same cause of action, and the case
was assigned to a different trial court. Travelers filed a motion
for summary judgment based on res judicata. The second trial
court granted Travelers' motion and ordered that Joachim take
nothing by his suit. Joachim appealed that judgment. The
court of appeals reversed, holding that a nonsuit removes a
trial court's jurisdiction to enter a dismissal with prejudice.

279 S.W.3d 812, 817 (Tex.App.-Amarillo 2008). The court
of appeals therefore determined that the first trial court's

order was void, not merely voidable. Id. at 818. Thus, it
concluded that Travelers failed to establish the defense of res

judicata. Id.

II

[1]  [2]  [3]  We review a trial court's summary judgment

de novo. Provident Life & Accident Ins. Co. v. Knott,
128 S.W.3d 211, 215 (Tex.2003). The party relying on the
affirmative defense of res judicata must prove (1) a prior
final determination on the merits by a court of competent
jurisdiction; (2) identity of parties or those in privity with
them; and (3) a second action based on the same claims as

were or could have been raised in the first action. Amstadt
v. U.S. Brass Corp., 919 S.W.2d 644, 652 (Tex.1996); see
TEX.R. CIV. P. 94 (identifying res judicata as an affirmative
defense). “The judgment in the first suit precludes a second
action by the parties and their privies on matters actually
litigated and on causes of action or defenses arising out of
the same subject matter that might have been litigated in the

first suit.” Gracia v. RC Cola–7–Up Bottling Co., 667
S.W.2d 517, 519 (Tex.1984). Only the first element—prior
final determination on the merits—is contested in this appeal.

[4]  [5]  [6]  “At any time before the plaintiff has introduced
all of his evidence other than rebuttal evidence, the plaintiff
may ... take a non-suit, which shall be entered in the minutes.
Notice of the ... non-suit shall be served ... on any party who
has answered or who has been served with process without
necessity of court order.” TEX.R. CIV. P. 162. A party has
an absolute right to file a nonsuit, and a trial court is without
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discretion to refuse an order dismissing a case because of a

nonsuit unless collateral matters remain. See Villafani v.

Trejo, 251 S.W.3d 466, 468–69 (Tex.2008); In re Bennett,

960 S.W.2d 35, 38 (Tex.1997) (per curiam); Hooks v.
Fourth Court of Appeals, 808 S.W.2d 56, 59 (Tex.1991). A
nonsuit “extinguishes a case or controversy from ‘the moment
the motion is filed’ or an oral motion is made in open court;
the only requirement is ‘the mere filing of the motion with

the clerk of the court.’ ” Univ. of Tex. Med. Branch at
Galveston v. Estate of Blackmon ex rel. Shultz, 195 S.W.3d

98, 100 (Tex.2006) (per curiam) (quoting Shadowbrook
Apts. v. Abu–Ahmad, 783 S.W.2d 210, 211 (Tex.1990) (per
curiam)). It renders the merits of the nonsuited case moot.

See Villafani, 251 S.W.3d at 469 (“One unique effect of
a nonsuit is that it can vitiate certain interlocutory orders,

rendering them moot and unappealable.”); Shultz, 195
S.W.3d at 101 (“Although [Rule 162] permits motions for
costs, attorney's fees, and sanctions to remain viable in the
trial court, it does not *863  forestall the nonsuit's effect

of rendering the merits of the case moot.”); Gen. Land
Office v. OXY U.S.A., Inc., 789 S.W.2d 569, 571 (Tex.1990)
(“As a consequence of the trial court's granting the nonsuit,
the temporary injunction ceased to exist and the appeal
became moot.... It was not necessary for the trial court to
enter such a separate order because when the underlying
action was dismissed, the temporary injunction dissolved
automatically.”) (citation omitted).

[7]  [8]  [9]  [10]  [11]  The parties agree that the first trial
court's order, which dismissed the case with prejudice, was
erroneous because Joachim's nonsuit was without prejudice
to refiling. See generally TEX.R. CIV. P. 301 (“The judgment
of the court shall conform to the pleadings, the nature of
the case proved and the verdict, if any, and shall be so
framed as to give the party all the relief to which he may be
entitled either in law or equity.”). The question of whether
Travelers established its res judicata defense turns on the
issue of whether the trial court's erroneous order was void,
or merely voidable. “A judgment is void only when it is
apparent that the court rendering judgment had no jurisdiction
of the parties or property, no jurisdiction of the subject
matter, no jurisdiction to enter the particular judgment, or

no capacity to act.” Browning v. Prostok, 165 S.W.3d
336, 346 (Tex.2005) (internal quotation omitted). A void
order is subject to collateral attack in a new lawsuit, while

a voidable order must be corrected by direct attack; unless
successfully attacked, a voidable judgment becomes final.

See Browning v. Placke, 698 S.W.2d 362, 363 (Tex.1985).
After a nonsuit, a trial court retains jurisdiction to address
collateral matters, such as motions for sanctions, even when
such motions are filed after the nonsuit, as well as jurisdiction

over any remaining counterclaims. See Scott & White
Mem'l Hosp. v. Schexnider, 940 S.W.2d 594, 596 (Tex.1996)
(per curiam) (holding that a trial court has authority to decide
a motion for sanctions while it retains plenary power, even
after a nonsuit is taken); TEX.R. CIV. P. 162 (“Any dismissal
pursuant to this rule shall not prejudice the right of an adverse
party to be heard on a pending claim for affirmative relief or
excuse the payment of all costs taxed by the clerk.”). We must
determine, then, whether filing a nonsuit strips a trial court of
jurisdiction to dismiss a case with prejudice.

We have held that an order dismissing a case with prejudice
for want of prosecution, though mistaken, is merely voidable
and must be attacked directly in order to prevent the order
from becoming final for purposes of establishing res judicata.
See El Paso Pipe & Supply Co. v. Mountain States Leasing,
Inc., 617 S.W.2d 189, 190 (Tex.1981) (per curiam). That
the order happens to follow a nonsuit does not make it
void. Many litigants use a nonsuit as a procedural device to
effectuate a settlement agreement, intentionally dismissing
claims with prejudice. Indeed, in this case Joachim had
taken a nonsuit with the first trial court “dismissing with
prejudice all of Plaintiff's claims” against another defendant
with whom Joachim had settled, before he filed the nonsuit
as to Travelers. Just as the trial court has jurisdiction to
enter a dismissal with prejudice upon the filing of a nonsuit
to effectuate a settlement agreement, it must also have
jurisdiction to enter a dismissal with prejudice in other

nonsuit situations. See Wilmer–Hutchins Indep. Sch. Dist.
v. Sullivan, 51 S.W.3d 293, 294–95 (Tex.2001) (per curiam)
(“A party cannot by his own conduct confer jurisdiction on
a court when none exists otherwise.”). Such an order, even

if erroneous, is not necessarily void. See Berry v. Berry,
786 S.W.2d 672, 673 (Tex.1990) (per curiam) (“Although
a final judgment *864  may be erroneous or voidable, it
is not void and thus subject to collateral attack if the court
had jurisdiction of the parties and the subject matter.”).
Accordingly, we conclude that the trial court's order in this
case was voidable, not void. Therefore, the order was subject
only to direct attack to avoid becoming a final judgment. See

Placke, 698 S.W.2d at 363.
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The court of appeals held that because a nonsuit renders
the merits of the case moot, the second trial court lacked
jurisdiction to render judgment for lack of justiciability.

279 S.W.3d at 816–17. The court stated that a nonsuit
“returns the litigants to the positions they occupied before

the plaintiff invoked the court's jurisdiction.” Id. at 816. 3

This conclusion is in tension with the trial court's authority
to address proper matters after a nonsuit is entered, as the

court of appeals recognized. See id. at 818 (observing that
the trial court “retained the power to address the ‘collateral’
matters listed in Rule 162”); TEX.R. CIV. P. 162 (allowing
the trial court to consider motions for sanctions, attorney's
fees, or other costs “pending at the time of dismissal”). In
Scott & White, we explored this tension further, considering
circumstances beyond those contemplated by Rule 162. See

940 S.W.2d at 596. We held that in the case of collateral
motions, such as a motion for sanctions, a trial court may
consider them even if they are filed after a nonsuit. See

id. 4  In Scott & White, a medical malpractice case, only

some defendants were dismissed by nonsuit. See id. at
595. After the trial court granted summary judgment for the
remaining defendants, all of the defendants—including the
nonsuited defendants—filed a motion for sanctions under
Texas Rule of Civil Procedure 13, alleging that the suit against

them was groundless and brought in bad faith. See id.
The trial court's authority to consider such a motion was
proper in part because it advanced well-recognized policy

goals. See id. at 596–97 (“Courts impose sanctions against
parties filing frivolous claims to deter similar conduct in the
future and to compensate the aggrieved party by reimbursing
the costs incurred in responding to baseless pleadings. Rule
162 would frustrate these purposes if it allowed a party to
escape sanctions by simply nonsuiting *865  the aggrieved
party.”). Here, too, the power to dismiss a case with prejudice
after a nonsuit advances an express policy, as given by the
Legislature: to hold a dismissal with prejudice void because
it was entered after a nonsuit would undercut the finality of
many cases that were dismissed with prejudice after a nonsuit
was filed because the parties settled. See TEX. CIV. PRAC.
& REM.CODE § 154.002 (“It is the policy of this state to
encourage the peaceable resolution of disputes ... and the early
settlement of pending litigation through voluntary settlement
procedures.”).

In addition, the court of appeals' conclusion that the dismissal
order was void confuses the subtle differences between
mootness and related justiciability concepts, such as ripeness

and standing. The court of appeals cited State Bar of
Texas v. Gomez, 891 S.W.2d 243, 245 (Tex.1994), for the

proposition that jurisdiction depends on justiciability. 279

S.W.3d at 816. It cited Patterson v. Planned Parenthood of
Houston, 971 S.W.2d 439, 442 (Tex.1998), for the proposition

that a moot case lacks justiciability. 279 S.W.3d at 816.
Thus, it concluded that a court lacks jurisdiction over a
nonsuited case, since the merits of such a case are moot.

279 S.W.3d at 816–17. However, by concluding that a
nonsuit deprives the court of jurisdiction to dismiss a case
with prejudice, the court of appeals applied these cases too
broadly.

[12]  In Gomez, we said: “Subject matter jurisdiction requires
that the party bringing the suit have standing, that there be
a live controversy between the parties, and that the case be

justiciable.” 891 S.W.2d at 245. Similarly, in Patterson,
we observed that “[t]he constitutional roots of justiciability
doctrines such as ripeness, as well as standing and mootness,
lie in the prohibition on advisory opinions, which in turn

stems from the separation of powers doctrine.” 971 S.W.2d
at 442. However, neither case addressed mootness in general,
or a nonsuit in particular. Gomez addressed a case that lacked
justiciability from the outset, as certain plaintiffs sought to
compel free legal services from the State Bar of Texas,
“an entity that is powerless, acting alone, to implement”

a mandatory pro bono program for Texas lawyers. 891
S.W.2d at 245 (“[F]or a controversy to be justiciable, there
must be a real controversy between the parties that will be
actually resolved by the judicial relief sought.”). Likewise,
Patterson addressed a matter that was unripe, as it was still
unclear whether Planned Parenthood would be deprived of
federal funds if the Texas Department of Health implemented
a state law that required parental consent to dispense

prescription drugs to minors. 971 S.W.2d at 444 (“Without
knowing what the federal government will do, Planned
Parenthood cannot show a conflict between federal and state
demands or that the state's proposed action will cause it any
injury.”). Unlike those cases, which lacked justiciability from
the moment of pleading, here the nonsuit extinguished what
was initially a live controversy, a justiciable case between

proper parties. See Shultz, 195 S.W.3d at 100; accord

WESTLAW TAB H
APP.  472

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 154.002
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 154.002


Travelers Ins. Co. v. Joachim, 315 S.W.3d 860 (2010)
53 Tex. Sup. Ct. J. 745

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6

Williams v. Lara, 52 S.W.3d 171, 184 (Tex.2000) (“If a
case becomes moot, the parties lose standing to maintain
their claims.”). When a court initially has jurisdiction to
grant relief to resolve a live controversy between parties with
proper standing, a party's filing a nonsuit—while rendering
the merits of the case moot—cannot deprive the court of
its entire jurisdiction. Rather, the court must retain certain
limited authority to dispose of the case following a nonsuit,
and today we hold that this includes the necessary authority
to enter a dismissal with prejudice.

The question remains whether the trial court's voidable
order of dismissal is sufficient *866  to establish Travelers'
affirmative defense of res judicata. We conclude it is. Because
Joachim failed to attack the trial court's order directly, it

became a final judgment for purposes of res judicata. 5

Joachim alleges that he never received notice of the judgment
dismissing his cause of action with prejudice. Certainly, if
this is true, the lack of notice would not bind him to the
effects of the first trial court's erroneous judgment without

some potential remedy. 6  However, there is a remedy: an
equitable bill of review is a direct attack on a judgment. See
TEX.R. CIV. P. 329b(f) (providing that a judgment may be set
aside by the trial court by bill of review for sufficient cause);

McEwen v. Harrison, 162 Tex. 125, 345 S.W.2d 706, 709
(1961) (“A bill of review filed in the proper court and against
proper parties is one authorized method of making a direct

attack on a judgment.”); Baker v. Goldsmith, 582 S.W.2d
404, 406 (Tex.1979) (“A bill of review is an independent
equitable action brought by a party to a former action seeking
to set aside a judgment, which is no longer appealable or
subject to motion for new trial.”); see also Levit v. Adams, 850

S.W.2d 469, 470 (Tex.1993) (per curiam) (allowing a bill of
review to proceed because when a party first receives notice
of a final judgment more than 90 days after the order is signed,
the time limit under Texas Rule of Civil Procedure 306a(4), a

bill of review is a proper method of seeking relief); Wolfe v.
Grant Prideco, Inc., 53 S.W.3d 771, 775 (Tex.App.-Houston
[1st Dist.] 2001, pet. denied) (reversing summary judgment
dismissing a bill of review claim filed after the plaintiff's
earlier case was dismissed for want of prosecution). Had the
trial court set aside the judgment, either by timely motion
for new trial or by bill of review, Joachim's underlying claim
would no longer be barred by res judicata, as there would no

longer be a final determination on the merits. 7  Yet, because
the first trial court's order stands, Joachim's claim is barred.
Accordingly, we reverse the court of appeals' judgment and
render judgment dismissing Joachim's cause of action with
prejudice based on Travelers' defense of res judicata.

III

We hold that because a trial court has jurisdiction to enter
orders dismissing a case with prejudice upon filing of a
nonsuit, the trial court's order here was voidable, not void, and
subject only to direct attack. Because Joachim failed to attack
the trial court's order directly, it became a final determination
on the merits for purposes of res judicata. Therefore, we
reverse the court of appeals' judgment and render judgment
dismissing the case with prejudice.

All Citations

315 S.W.3d 860, 53 Tex. Sup. Ct. J. 745

Footnotes
1 The parties agree that The Automobile Insurance Company of Hartford, Connecticut issued Joachim's policy. For

convenience, however, we refer to the respondent in this case as Travelers because The Travelers Insurance Company
is the entity Joachim named first in his trial court petitions.

2 Joachim's first petition included several insurance companies as defendants.
3 We have used similar language in discussing a dismissal. See Crofts v. Court of Civil Appeals, 362 S.W.2d 101,

104 (Tex.1962) (“It is elementary that a dismissal is in no way an adjudication of the rights of parties; it merely places
the parties in the position that they were in before the court's jurisdiction was invoked just as if the suit had never been
brought.”). However, Crofts did not involve a nonsuit. The court in Crofts dismissed a divorce petition, while a related

suit was pending in Maryland. See id. at 103. Crofts held that a trial court could not be ordered by writ of mandamus

to give possession of children to a mother after the trial court had dismissed the case. See id. at 104–05. Even if
the circumstances of that dismissal could be considered analogous to a nonsuit, however, we do not read the Crofts
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language so strictly as to deprive the trial court of all authority after it dismisses a case—or after it should dismiss a case,
as in a typical nonsuit scenario.

4 In Scott & White, our holding was limited to the situation where the trial court granted a collateral motion for sanctions

during the period when it retained plenary power. See 940 S.W.2d at 596. In this case, however, the trial court's
plenary power is not at issue because after Joachim filed his nonsuit, the record shows that the trial court never entered a
judgment until it entered its dismissal with prejudice. See TEX.R. CIV. P. 329b(d) (“The trial court, regardless of whether
an appeal has been perfected, has plenary power to grant a new trial or to vacate, modify, correct, or reform the judgment

within thirty days after the judgment is signed.”); Shultz, 195 S.W.3d at 100 (observing that although a nonsuit is
effective upon its filing, expiration of plenary power is determined from the date on which a trial court signs an order
dismissing the suit).

5 We note that none of Joachim's allegations in the trial court, even when construed liberally, can plausibly be considered
as being in the nature of a claim for bill of review or similar relief.

6 The United States Supreme Court recently observed, for instance, that comparable relief under Federal Rule of Civil
Procedure 60(b)(4) (relief from a final judgment that is void) “applies only in the rare instance where a judgment is
premised either on a certain type of jurisdictional error or on a violation of due process that deprives a party of notice

or the opportunity to be heard.” United Student Aid Funds, Inc. v. Espinosa, 559 U.S. ––––, ––––, 130 S.Ct. 1367,
1377, 176 L.Ed.2d 158 (2010). Here, however, although Joachim mentions his lack of notice, Joachim asserted only
jurisdictional error as a legal argument.

7 We offer no opinion as to whether Joachim might have succeeded in having the trial court set aside its judgment by
pursuing an equitable bill of review or any other remedy in the trial court.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: After home equity lender applied for an
expedited court order authorizing foreclosure, borrowers filed
separate declaratory judgment action challenging lender's
right to foreclose, and requested attorney fees. Lender
answered and counterclaimed for declaratory judgment, and
also requested attorney fees. The 55th District Court, Harris
County, Jeff Shadwick, J., awarded summary judgment to
lender, and ordered borrowers to pay $116,505.75 in attorney
fees. Borrowers appealed, and the Houston Court of Appeals,

Fourteenth District, 2013 WL 510129, Margaret Garner
Mirabal, Senior Justice, affirmed the summary judgment
award, but reversed the attorney fee award. Lender filed
petition for review, which was granted.

Holdings: The Supreme Court, Green, J., held that:

[1] trial court had authority under the Uniform Declaratory
Judgments Act (UDJA) to award attorney fees to lender, and

[2] attorney fees incurred by lender were not part of the
“extension of credit” to borrowers within the meaning of
constitutional homestead provision.

Reversed in part, and trial court judgment reinstated.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (12)

[1] Costs
American rule;  necessity of contractual or

statutory authorization or grounds in equity
Generally, a party may not recover attorney fees
unless authorized by statute or contract.

11 Cases that cite this headnote

[2] Costs
Declaratory judgment

Home equity lender that sought attorney
fees after prevailing in borrowers' declaratory
judgment action satisfied the requirement that
it affirmatively plead for an attorney fee
award; lender's first amended answer and
counterclaim pled that lender was entitled to
recover its attorney fees pursuant to the Uniform
Declaratory Judgments Act (UDJA), and lender's
prayer for relief generally requested that its
attorney fees be assessed against borrowers. Tex.
Civ. Prac. & Rem. Code Ann. § 37.009; Tex. R.
Civ. P. 301.

6 Cases that cite this headnote

[3] Appeal and Error
In general;  adhering to theory pursued

below
Parties are restricted on appeal to the theory on
which the case was tried; appellate courts are
similarly restricted and may not overlook the
parties' trial theories.

1 Cases that cite this headnote

[4] Appeal and Error
Proceedings for review

A court of appeals commits reversible error when
it sua sponte raises grounds to reverse a summary
judgment that were not briefed or argued in the
appeal.

6 Cases that cite this headnote
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[5] Appeal and Error
Determination of questions of jurisdiction

in general
Appeal and Error

Organization and Jurisdiction of Lower
Court
Courts may raise jurisdictional issues for the first
time on appeal, and may do so sua sponte.

Cases that cite this headnote

[6] Declaratory Judgment
Jurisdiction not enlarged

The Uniform Declaratory Judgments Act
(UDJA) does not confer jurisdiction, but is
merely a procedural device for deciding cases
already within a court's jurisdiction. Tex. Civ.
Prac. & Rem. Code Ann. § 37.009.

4 Cases that cite this headnote

[7] Declaratory Judgment
Appeal and Error

Home equity borrowers failed to preserve,
for purposes of appeal, any argument that
their declaratory judgment claim against lender
should be recharacterized as some other type
of claim, and thus Court of Appeals could not
reverse trial court's attorney fee award to lender,
which was awarded pursuant to the Uniform
Declaratory Judgments Act (UDJA), on the
ground that neither party had pleaded a claim
for declaratory relief; borrowers did not raise the
recharacterization argument with respect to their
own claim either in the trial court or in the Court
of Appeals. Tex. Civ. Prac. & Rem. Code Ann.
§ 37.009.

1 Cases that cite this headnote

[8] Costs
Declaratory judgment

Trial court had authority under the Uniform
Declaratory Judgments Act (UDJA) to award
attorney fees to home equity lender in
declaratory judgment action brought by
borrowers, regardless of whether lender pleaded

a cognizable claim for declaratory relief
against borrowers, where borrowers pleaded
for declaratory relief, and lender pleaded for
the recovery of its attorney fees for either
prosecuting or defending a claim for declaratory
relief. Tex. Civ. Prac. & Rem. Code Ann. §
37.009; Tex. R. Civ. P. 301.

4 Cases that cite this headnote

[9] Costs
Declaratory judgment

Attorney fees incurred by home equity lender
in borrowers' declaratory judgment action were
not part of the “extension of credit” to borrowers
within the meaning of constitutional homestead
provision, and thus nonrecourse status of the
home equity loan did not prevent lender
from recovering those fees from borrowers
pursuant to the Uniform Declaratory Judgments
Act (UDJA); lender's attorney fees were not
incurred enforcing the note or because of
borrowers' failure to perform the covenants and
agreements contained in the security instrument,
but defending against the borrowers' declaratory
judgment action, which was not the kind of
legal proceeding contemplated by the security

instrument. Tex. Const. art. 16, § 50(a)(6);
Tex. Civ. Prac. & Rem. Code Ann. § 37.009.

2 Cases that cite this headnote

[10] Homestead
Exceptions from exemptions in general

Liens against homestead property are not
valid unless they are authorized by the state

constitution. Tex. Const. art. 16, § 50.

Cases that cite this headnote

[11] Constitutional Law
Resolution of non-constitutional questions

before constitutional questions
As a rule, Supreme Court first seeks
to resolve disputes upon nonconstitutional
grounds; conversely, Supreme Court decides
constitutional questions only when it cannot
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resolve a dispute upon nonconstitutional
grounds.

Cases that cite this headnote

[12] Costs
Declaratory judgment

An award of attorney's fees under the Uniform
Declaratory Judgments Act (UDJA) is subject
to modification based upon certain limiting
principles, such as the requirement that fees be
awarded only when it would be equitable and just
to do so and the principle of segregation of fees.
Tex. Civ. Prac. & Rem. Code Ann. § 37.009.

5 Cases that cite this headnote

*913  ON PETITION FOR REVIEW FROM THE COURT
OF APPEALS FOR THE FOURTEENTH DISTRICT OF
TEXAS

Attorneys and Law Firms

Caren Panzer DeLuccio, Christopher Benjamin Dove, Daniel
John Pettit, Derrick Bryan Carson, Locke Lord LLP, Houston,
Robert T. Mowrey, W. Scott Hastings, Locke Lord LLP,
Dallas, for Petitioner.

Bertrand C. Moser, Houston, for Respondents.

Beverly Murphy, Houston, Pro Se.

*914  Patrick O'Brien Murphy, Houston, Pro Se.

Opinion

Justice Green delivered the opinion of the Court.

In this dispute between two home-equity borrowers and their
lender, we must determine whether the parties' loan agreement
or the Texas Constitution prohibits an award of attorney's
fees in the borrowers' separate and original declaratory
judgment action that invoked the automatic stay and dismissal
provisions of Texas Rule of Civil Procedure 736.11. The
court of appeals held that neither party had pleaded a
cognizable claim for declaratory relief and the nonrecourse
status of the home-equity loan prohibited a personal judgment

for attorney's fees against the borrowers. 455 S.W.3d
621, 629, 2013 WL 510129 (Tex.App.–Houston [14th Dist.]

2013). We hold that the home-equity borrowers, who filed
a separate and original declaratory judgment action, may
not avoid personal liability for any resulting fee award.
Accordingly, we reverse the court of appeals' judgment in part
and reinstate the trial court's judgment in favor of the lender.

I. Factual and Procedural Background

Patrick O'Brien Murphy and Beverly Murphy (collectively
“the Murphys”) refinanced their existing home loan by
obtaining a $252,000 home-equity loan from Wells Fargo
Bank, N.A. in January 2006. The parties executed a note and
an accompanying security instrument that created a home-
equity lien on the Murphys' homestead. Both loan documents
memorialize or secure an “extension of credit as defined by

Section 50(a)(6), Article XVI of the Texas Constitution”
and recite that the “Note is given without personal liability
against each owner.”

The Murphys quickly fell behind on their loan obligations.
They failed to pay their property taxes in 2007, 2008, and
2009, and their monthly loan payments were late beginning
in November 2006. They stopped making loan payments
altogether in February 2008. Shortly after the Murphys
stopped making payments, Wells Fargo sent them notice
of default, acceleration, and intent to foreclose. When the
Murphys did not cure their default, Wells Fargo filed an
application in the 295th District Court for an expedited court
order authorizing foreclosure pursuant to the Texas Rules of
Civil Procedure. See TEX. R. CIV. P. 736.1.

The Murphys then filed a separate and original proceeding
in the 55th District Court. Pursuant to Rule 736.11(a), the
filing of the Murphys' lawsuit automatically stayed Wells

Fargo's application for an expedited foreclosure. 1  Upon the
Murphys' motion and pursuant to Rule 736.11(c), the 295th

District Court dismissed Wells Fargo's application. 2  In their
separate and original proceeding, the Murphys pleaded for
specific performance of an oral contract to refinance the
loan, *915  declaratory judgment, and common law fraud.
The Murphys' petition also requested attorney's fees. The
Murphys later amended their petition to assert a claim under
the Texas Deceptive Trade Practices—Consumer Protection

Act (DTPA). See generally TEX. BUS. & COM. CODE
§ 17.50. Wells Fargo answered with a general denial and
later amended its answer to assert several affirmative defenses
and a counterclaim for declaratory judgment. In its amended

.. 
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answer, Wells Fargo requested attorney's fees pursuant to the
Uniform Declaratory Judgments Act (UDJA). See TEX. CIV.
PRAC. & REM. CODE § 37.009.

The parties filed competing motions for summary judgment.
Wells Fargo moved for summary judgment on all of
the Murphys' claims and its own claim for declaratory
relief, requesting attorney's fees for both prosecuting and
defending a declaratory judgment action. The Murphys
opposed Wells Fargo's motion, arguing, among other things,
that Wells Fargo's claims should not be characterized as
requesting declaratory relief. However, the Murphys never
challenged the characterization of their own claims requesting
declaratory relief. Following a hearing, the trial court denied
the Murphys' motion, granted Wells Fargo's motion, found
the Murphys had defaulted on their home-equity loan, and
ordered the Murphys to pay Wells Fargo $116,505.75 in
attorney's fees.

The Murphys appealed the trial court's summary judgment
rulings and the attorney's fee award in favor of Wells Fargo.
The court of appeals affirmed the trial court's summary

judgment that the Murphys had defaulted. 455 S.W.3d at
625. However, the court of appeals reversed the attorney's

fee award. Id. In doing so, the court of appeals held
that neither party had pleaded for declaratory relief and that
the nonrecourse status of the home-equity loan prohibited a

personal judgment against the Murphys. Id. at 629.

Wells Fargo petitioned this Court for review of the attorney's
fee award issue. We granted the petition. 57 TEX. SUP. CT.
J. 753 (June 20, 2014).

II. Wells Fargo's Attorney's Fee Award

In challenging the court of appeals' ruling on attorney's
fees, Wells Fargo contends that (1) both parties pleaded
for declaratory relief, and (2) the parties' home-equity loan
agreement and the Texas Constitution do not prohibit a
personal judgment for attorney's fees against the Murphys.
We address Wells Fargo's contentions in turn.

A. Grounds for the Attorney's Fee Award

[1] Wells Fargo's first contention—that both parties'
pleadings support the fee award–requires us to analyze

the pleadings and determine whether the parties pleaded
cognizable claims for declaratory relief. Generally, a party
may not recover attorney's fees unless authorized by statute

or contract. Akin, Gump, Strauss, Hauer & Feld, L.L.P.
v. Nat'l Dev. & Research Corp., 299 S.W.3d 106, 119
(Tex.2009). The UDJA authorizes a trial court to award
“reasonable and necessary attorney's fees as are equitable and
just.” TEX. CIV. PRAC. & REM. CODE § 37.009. Absent
exceptions not applicable here, the party requesting attorney's
fees must affirmatively plead for them to be eligible for a
judgment containing a fee award. See TEX. R. CIV. P. 301.

[2] In the body of its first amended answer and counterclaim,
Wells Fargo pleaded that it “is entitled to recover its attorney's
fees ... pursuant to Section 37.009 of the Texas Civil Practice
& Remedies Code.” Well Fargo's prayer for relief *916
generally requested that its attorney's fees be assessed against
the Murphys. Accordingly, Wells Fargo satisfied Rule 301's
requirement that it affirmatively plead for an attorney's fee
award.

On appeal to this Court, the Murphys contend that, despite
the pleadings, Wells Fargo may not recover its attorney's
fees because neither party pleaded a cognizable claim for
declaratory relief. For the first time, the Murphys argue that
their own pleadings did not state a cognizable claim for
declaratory relief. The Murphys also argue, as they did in the
trial court, that Wells Fargo's claim should be re-characterized
as being for something other than declaratory relief.

[3]  [4]  [5]  [6] “Parties are restricted on appeal to the
theory on which the case was tried.” Davis v. Campbell, 572
S.W.2d 660, 662 (Tex.1978). Appellate courts are similarly
restricted and may not overlook the parties' trial theories.
See id. Likewise, in the summary judgment context, “[i]ssues
not expressly presented to the trial court by written motion,
answer or other response shall not be considered on appeal
as grounds for reversal.” TEX. R. CIV. P. 166a(c). A court
of appeals commits reversible error when it sua sponte raises
grounds to reverse a summary judgment that were not briefed
or argued in the appeal. San Jacinto River Auth. v. Duke,
783 S.W.2d 209, 209–10 (Tex.1990) (per curiam). While it
is true that courts may raise jurisdictional issues for the first

time on appeal and may do so sua sponte, see Tex. Ass'n
of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 445–46
(Tex.1993), the UDJA does not confer jurisdiction, but “is
merely a procedural device for deciding cases already within

a court's jurisdiction.” State v. Morales, 869 S.W.2d 941,
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947 (Tex.1994) (citation omitted). Therefore, an appellate
court may not re-characterize the parties' claims as being
for something other than declaratory relief unless the parties
preserved the issue for appeal.

[7]  [8] Here, both parties pleaded for “declaratory
judgment.” The pleadings sufficiently characterize the parties'
claims as being within the purview of the UDJA. See, e.g.,
First Am. Title Ins. Co. of Tex. v. Willard, 949 S.W.2d 342, 352
(Tex.App.–Tyler 1997, writ denied) (“There is no particular
type of pleading required by the [UDJA].”); Canales v.
Zapatero, 773 S.W.2d 659, 661 (Tex.App.–San Antonio 1989,
writ denied). Despite the Murphys' trial strategy and argument
on appeal, neither of which challenged the characterization of
their own claim, the court of appeals held that neither party

had pleaded a claim for declaratory relief. 455 S.W.3d
at 630. This sua sponte re-characterization of the Murphys'
claim was not based upon jurisdictional grounds; rather,
it was based upon the “basic character of the litigation.”

Id. Because the Murphys did not preserve their re-
characterization argument regarding their own claim in the
trial court or even raise it in the court of appeals, it was error
for the court of appeals to address it sua sponte. Accordingly,
we must accept the Murphys' claim as what it purports to be—

a claim for declaratory relief. 3  Because the Murphys pleaded
for declaratory relief and Wells Fargo pleaded for the recovery
of its attorney's fees for either prosecuting or defending a
claim for declaratory relief, the trial court was authorized to
enter a judgment awarding Wells Fargo its attorney's fees

under the UDJA. 4  See TEX. CIV. PRAC. & REM. CODE §
37.009.

*917  B. The Nonrecourse
Status of the Home–Equity Loan

[9] Wells Fargo's second contention is that neither the parties'
home-equity loan agreement nor the Texas Constitution
prohibits a personal judgment for attorney's fees against the
Murphys. To properly analyze Wells Fargo's contention, we
must determine whether an award of attorney's fees in a
separate and original declaratory judgment action that invokes
the automatic stay and dismissal provisions in Texas Rule of
Civil Procedure 736.11 is included within the “extension of
credit.”

[10] Liens against homestead property are not valid unless

they are authorized by our Constitution. See Doody v.
Ameriquest Mortg. Co., 49 S.W.3d 342, 344–45 (Tex.2001).
In 1997, Texas voters approved an amendment to our
Constitution to allow home-equity lenders to secure home-

equity loans with homestead property. Id. at 343. The
parties' loan agreement unambiguously states that it is made
pursuant to this constitutional authority. The Murphys' note

states that it is an “extension of credit as defined by Section
50(a)(6), Article XVI of the Texas Constitution.” The security
instrument defines “extension of credit” to mean “the debt

evidenced by the Note, as defined by Section 50(a)(6),
Article XVI of the Texas Constitution.” Finally, the note and
security instrument both mirror the constitutional provision's
language by stating the “Note is given without personal
liability against each owner.”

No one disputes that “without personal liability against each
owner” limits the sources of funds from which Wells Fargo
may seek payment of the loan. Courts have traditionally
described nonrecourse loans with such language. See, e.g.,
Fein v. R.P.H., Inc., 68 S.W.3d 260, 266 (Tex.App.–Houston
[14th Dist.] 2002, pet. denied) (“A nonrecourse note has
the effect of making a note payable out of a particular
fund or source, namely, the proceeds of the sale of the

collateral securing the note.”); Hinckley v. Eggers, 587
S.W.2d 448, 450 (Tex.Civ.App.–Dallas 1979, writ ref'd n.r.e.)
(“[Nonrecourse] provisions have the effect of making the
note payable out of a particular fund or source, namely,
the proceeds of a sale of the property covered by the deed
of trust.”). Moreover, the parties agreed that “the Note
Holder can enforce its rights under this Note solely against
the property and not personally against any owner of such
property.” Given this historical context and the parties' own
definition, in the event of default, Wells Fargo could seek
payment of the home-equity loan only from the collateral, and
could not seek a deficiency judgment against the Murphys
personally.

The parties propose differing interpretations of the meaning
of “extension of credit.” Wells Fargo argues that a lender
can recover fees or costs for defending against a borrower's
separate and original proceeding challenging the foreclosure
because those fees were not incurred pursuing a judgment

against the borrower based upon the “extension of credit.” 5

Ultimately, according to Wells Fargo, the Constitution does
not prohibit the recovery of attorney's fees in such a
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separate and original proceeding if that recovery is otherwise
authorized by law. The Murphys contend that their separate
and original lawsuit merely contested their alleged default,
*918  and they implicitly argue for a more expansive

definition of “extension of credit.”

[11] As a rule, this Court first seeks to resolve disputes

upon nonconstitutional grounds. See, e.g., In re B.L.D.,
113 S.W.3d 340, 349 (Tex.2003). Conversely, we decide
constitutional questions only when we cannot resolve a

dispute upon nonconstitutional grounds. Id. In accordance
with this rule, we first look to the parties' home-equity
loan agreement. The parties' agreement defines “extension
of credit” in a manner that incorporates the definition of
that phrase as used in section 50(a)(6) of the Constitution.
Therefore, despite our general rule, we must look to the
constitutional definition to interpret the parties' home-equity
loan agreement.

We recently defined “extension of credit,” for purposes
of section 50(a)(6), to consist of “all the terms of the
loan transaction.” Sims v. Carrington Mortg. Servs., L.L.C.,
440 S.W.3d 10, 16 (Tex.2014). The terms of the loan
transaction may include the payment of principal, interest,
taxes, insurance premiums, and other related expenses. Id.
Therefore, despite the parties' loan agreement deferring to
constitutional definitions, we look to that very agreement to
determine the extension of credit's scope. See id.

The parties' loan agreement contains several terms regarding
Wells Fargo's recovery of its attorney's fees and other costs.
If the attorney's fee award falls within one of these terms,
it necessarily falls within the extension of credit's scope and
must be without recourse for personal liability. See id.; see

also TEX. CONST. art. XVI § 50(a)(6)(C). The note states
that “the Note Holder will have the right to be paid back by
[the Borrowers] for all of its costs and expenses in enforcing
this Note to the extent not prohibited by applicable law.”
Section 9 of the security instrument provides a much more
detailed framework:

If (a) Borrower fails to perform the covenants and
agreements contained in this Security Instrument, (b) there
is a legal proceeding that might significantly affect Lender's
interest in the Property and/or rights under this Security
Instrument (such as a proceeding in bankruptcy, probate,
for condemnation or forfeiture, for enforcement of a lien
which may attain priority over this Security Instrument

or to enforce laws or regulations), or (c) Borrower has
abandoned the Property, then Lender may do and pay for
whatever is reasonable or appropriate to protect Lender's
interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value
of the Property, and securing and/or repairing the Property.
Lender's actions can include, but are not limited to: (a)
paying any sums secured by a lien which has priority over
this Security Instrument; (b) appearing in court; and (c)
paying reasonable attorneys' fees to protect its interest in
the Property and/or rights under this Security Instrument....

Any amounts disbursed by Lender under this Section 9
shall become additional debt of Borrower secured by this
Security Instrument. These amounts shall bear interest at
the Note rate from the date of disbursement and shall be
payable, with such interest, upon notice from Lender to
Borrower requesting payment.

Wells Fargo was awarded its attorney's fees for defending
against the Murphys' separate and original declaratory
judgment action that invoked the automatic stay and dismissal
provision of Texas Rule of Civil Procedure 736.11. This
factual and procedural scenario presents three ways that the
fee award may fall within *919  one of the loan agreement's
terms. First, Wells Fargo might have incurred “costs and
expenses in enforcing th[e] Note.” However, Wells Fargo
is not enforcing the note but is rather defending against
the Murphys' separate and original declaratory judgment
action. Second, Wells Fargo might have incurred its attorney's
fees because the Murphys failed “to perform the covenants
and agreements contained in th[e] Security Instrument.”
Once again, however, Wells Fargo is defending against the
Murphys' separate and original declaratory judgment action,
rather than protecting itself against the Murphys' breach of
covenants or agreements contained in the security instrument.
Finally, Wells Fargo might have incurred its attorney's fees
because “there is a legal proceeding that might significantly
affect [its] interest in the Property.” While there was a
legal proceeding, it was not a legal proceeding of the kind
contemplated by the security instrument, which addresses
those proceedings in “bankruptcy, probate, for condemnation
or forfeiture, for enforcement of a lien which may attain
priority over this Security Instrument or to enforce laws
or regulations.” These enumerated legal proceedings have
two primary similarities: none of the covered proceedings
are brought by the borrower directly against the lender,
and none of the covered proceedings contest the merits of
the underlying loan. The Murphys' separate and original
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declaratory judgment action does both, and therefore falls
outside of this term's scope.

Here, Wells Fargo applied for an expedited order allowing
for the foreclosure of its lien against the Murphys' home.
The Murphys did not file a response in that proceeding, but
rather invoked the automatic stay and dismissal provisions
of Rule 736.11 by filing a separate and original proceeding
in the district court. In that proceeding, the Murphys pleaded
for specific performance of an oral contract to refinance the
loan, declaratory judgment that Wells Fargo was not entitled
to foreclose, common law fraud, DTPA violations, and their
own attorney's fees. Having initiated a separate and original
proceeding, and having provided a mechanism for Wells
Fargo to both incur and recover its attorney's fees, there is no
basis for the Murphys to hide behind the nonrecourse status
of their home-equity loan.

III. Reinstatement of the Trial Court's Judgment

[12] An award of attorney's fees under the UDJA is subject
to modification based upon certain limiting principles. Under
section 37.009, a trial court may award reasonable and
necessary attorney's fees only when it would be equitable
and just to do so. TEX. CIV. PRAC. & REM. CODE

§ 37.009; see Bocquet v. Herring, 972 S.W.2d 19, 21
(Tex.1998). These statutory limitations are complimented by
other limiting principles, such as segregation of fees. See, e.g.,

Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 313–
14 (Tex.2006) (requiring litigants to segregate attorney's fees

between claims that allow for the recovery of attorney's fees
and claims that do not).

The Murphys did not assert any limiting principles before
the trial court or the court of appeals. Therefore, we do not
address whether the amount of the trial court's $116,505.75
attorney's fee award was an abuse of discretion, based upon
insufficient evidence, or failed to segregate recoverable and

unrecoverable fees. See id.; Bocquet, 972 S.W.2d at 21.
We reinstate the trial court's judgment in favor of Wells Fargo
for the full amount.

IV. Conclusion

Wells Fargo pleaded to recover its attorney's fees for either
defending or prosecuting *920  a claim for declaratory relief.
Because the Murphys failed to preserve any challenge to
the characterization of their own claim for declaratory relief,
the trial court was authorized to enter a judgment awarding
Wells Fargo its attorney's fees under the UDJA. Neither the
parties' loan agreement nor the Texas Constitution prohibits
a personal judgment against the Murphys for attorney's fees.
Therefore, we reverse the court of appeals' judgment in part
and reinstate the trial court's judgment in favor of Wells Fargo.

Justice Johnson did not participate in the decision.

All Citations

458 S.W.3d 912, 58 Tex. Sup. Ct. J. 303

Footnotes
1 The relevant portion of Rule 736.11(a) states: “A proceeding or order under this rule is automatically stayed if a respondent

files a separate, original proceeding in a court of competent jurisdiction that puts in issue any matter related to the
origination, servicing, or enforcement of the loan agreement, contract, or lien.” TEX. R. CIV. P. 736.11(a).

2 The relevant portion of Rule 736.11(c) states:
Within ten days of filing suit, the respondent must file a motion and proposed order to dismiss or vacate with the clerk
of the court in which the application was filed giving notice that respondent has filed an original proceeding contesting
the right to foreclose in a court of competent jurisdiction. If no order has been signed, the court must dismiss a pending
proceeding.

TEX. R. CIV. P. 736.11(c).
3 The Murphys' counsel at oral argument agreed, stating: “I cannot get around the fact that what [the Murphys] filed was

a declaratory judgment action.... [T]hat's what the pleading says.”
4 Because one of Wells Fargo's pleaded grounds for attorney's fees is valid, we do not reach the question of whether Wells

Fargo pleaded a cognizable claim for declaratory relief.
5 We do not address Wells Fargo's broader argument that when a lender seeks to foreclose on collateral it is also not

pursuing a deficiency judgment and is therefore not prohibited from collecting its attorney's fees.

WESTLAW TAB H
APP.  481

https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 37.009
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1000188&cite=TXCPR 37.009
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR736.11
https://a.next.westlaw.com/Link/Document/FullText?FindType=L&pubNum=1005302&cite=TXRRCPR736.11
https://a.next.westlaw.com/Link/Document/FullText?cite=458+S.W.+3d+912
https://a.next.westlaw.com/Link/Document/FullText?cite=972++S.W.+2d++19&fi=co_pp_sp_713_21&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=212+S.W.+3d+299&fi=co_pp_sp_4644_313&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=972+S.W.+2d+21&fi=co_pp_sp_713_21&referencepositiontype=s
https://a.next.westlaw.com/Link/Document/FullText?cite=458+S.W.+3d+912&fi=co_pp_sp_4644_58&referencepositiontype=s


Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 912 (2015)
58 Tex. Sup. Ct. J. 303

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 8

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW TAB H
APP.  482

https://a.next.westlaw.com/Link/Document/FullText?cite=458+S.W.+3d+912


 

 

 

 

 

 

 

 

 

 

Tab I 



VAUGHAN & RAMSEY
ATTORNEYS AND COUNSELORS AT LAW

Board Certified-Civil Trial Law
Texas Board of Legal Specialization
Licensed in Texas and Oklahoma
E-Mail: dramsey@vrlaw.net

Please reply to Arlington Office

January 11,2019

Via Email: pbeaslev@netwatchsolutions.com
Peter Beasley
P.O. Box 831359
FUchardson, TJe 75083

2000 E. Lamar Blvd.
Suite 430

Arlington, TX 76006
(972) 262-0800

Two Allen Center
1200 Smith Street

16th Floor
Houston, Texas 77002

(713) 230-8800

Toll Free: (888) 711-6044
Fax: (972) 642-0073

www.vrlaw.net

Re: Peter Beasley, Appellant vs. Society ofInformation Management, Dallas Area
Chapter, Appellee, Appellate No. 05-17-01286-CV, Court of Appeals, Fifth
District of Texas at Dallas (Our File No. 433.0002)

Dear Peter:

I am writing in follow up to the many emails and talks we have had regarding this appeal.
This is to confirm what we have previously discussed regarding our inability to represent you in
this matter because we cannot identify a single ground on which to base a Petition for Review.

Unfortunately, proper objections to any legal error made by the trial court were not
preserved in the trial court or, if there were proper and timely objections, those were not brought
up to the appellate court in any of the records I have reviewed. As well, the critical record needed
for an appeal of the trial court's actions and rulings that led to the attorney fee award was not
presented to the appellate court. Finally, the arguments and issues presented to the appellate court
are not the types of issues that would present grounds to bring a Petition for Review to the Texas
Supreme Court. My team and I have read almost every case written by the courts of appeal in this
state and we have found nothing that supports any of the issues presented to the appellate court.
That is, we have found no case law supporting your grounds for the appeal. Without a legal error
by the trial court (and then by the appellate court) that is supported by the law and the record, we
cannot file a Petition for Review, or enter an appearance by requesting an extension oftime.

As I am sure you are aware, you can move for an extension of time to file the Petition
pursuant to Tex.R.App.P. 10.5(b). You must be able to "reasonably explain" the need for an
extension. I cannot advise as to when to file that motion, but it certainly would not hurt to file it
today.
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Peter Beasley
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Richardson, TX 75083

Re: Peter Beasley, Appellant vs. Society oflnformation Management, Dallas Area

Chapter, Appellee, Appellate No. 05—17-01286-CV, Court of Appeals, Fifth

District of Texas at Dallas (Our File No. 433.0002)

Dear Peter:

I am writing in follow up to the many emails and talks we have had regarding this appeal.

This is to confirm what we have previously discussed regarding our inability to represent you in

this matter because we cannot identify a single ground 0n which to base a Petition for Review.

Unfortunately, proper obj ections t0 any legal error made by the trial court were not

preserved in the trial court or, if there were proper and timely obj ections, those were not brought

up to the appellate court in any of the records I have reviewed. As well, the critical record needed

for an appeal 0f the trial court’s actions and rulings that led to the attorney fee award was not

presented to the appellate court. Finally, the arguments and issues presented to the appellate court

are not the types of issues that would present grounds to bring a Petition for Review t0 the Texas
Supreme Court. My team and I have read almost every case written by the courts of appeal in this

state and we have found nothing that supports any 0f the issues presented t0 the appellate court.

That is, we have found n0 case law supporting your grounds for the appeal. Without a legal error

by the trial court (and then by the appellate court) that is supported by the law gng the record, we
cannot file a Petition for Review, or enter an appearance by requesting an extension of time.

As I am sure you are aware, you can move for an extension of time t0 file the Petition

pursuant to Tex.R.App.P. 10.5(b). You must be able to “reasonably explain” the need for an
extension. I cannot advise as to when t0 file that motion, but it certainly would not hurt t0 file it

today.
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Board Certified-Civil Trial Law
Texas Board of Legal Specialization
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Please reply to Arlington Office

January 11,2019

Via Email: pbeasley@netwatchsolutions.com
Peter Beasley
P.O. Box 831359
FUchardson, TJe 75083

2000 E. Lamar Blvd.
Suite 430

Arlington, TX 76006
(972) 262-0800

Two Allen Center
1200 Smith Street

16th Floor
Houston, Texas 77002

(713) 230-8800

Toll Free: (888) 711-6044
Fax: (972) 642-0073

www.vrlaw.net

Re: Peter Beasley, Appellant vs. Society ofInformation Management, Dallas Area
Chapter, Appellee, Appellate No. 05-17-01286-CV, Court of Appeals, Fifth
District of Texas at Dallas (Our File No. 433.0002)

Dear Peter:

I am writing in follow up to the many emails and talks we have had regarding this appeal.
This is to confirm what we have previously discussed regarding our inability to represent you in
this matter because we cannot identify a single ground on which to base a Petition for Review.

Unfortunately, proper objections to any legal error made by the trial court were not
preserved in the trial court or, if there were proper and timely objections, those were not brought
up to the appellate court in any of the records I have reviewed. As well, the critical record needed
for an appeal of the trial court's actions and rulings that led to the attorney fee award was not
presented to the appellate court. Finally, the arguments and issues presented to the appellate court
are not the types of issues that would present grounds to bring a Petition for Review to the Texas
Supreme Court. My team and I have read almost every case written by the courts of appeal in this
state and we have found nothing that supports any of the issues presented to the appellate court.
That is, we have found no case law supporting your grounds for the appeal. Without a legal error
by the trial court (and then by the appellate court) that is supported by the law and the record, we
cannot file a Petition for Review, or enter an appearance by requesting an extension oftime.

As I am sure you are aware, you can move for an extension of time to file the Petition
pursuant to Tex.R.App.P. 10.5(b). You must be able to "reasonably explain" the need for an
extension. I cannot advise as to when to file that motion, but it certainly would not hurt to file it
today.



Peter Beasley

January 9, 2019
Page 2

The trial court’s judgment awarding fees will, however, certainly be included in any
attempts at a full resolution 0f your disputes with the opposing parties. It is my plan and sincere

hope that we can bring all of this to a close and we will continue to work toward that goal.

Sincerely,

Daena G. Ramsey

DGR/dm
19.01.11 (433.0002)

cc: Via Email: Patrick.Malonev@flzehartford.com

Patrick J. Maloney, Esq.

Claims Consultant, Hartford Financial Products

Andrew Gardner [firm]

EXHIBIT C
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Peter Beasley
January 9, 2019
Page 2

The trial court's judgment awarding fees will, however, certainly be included in any
attempts at a full resolution of your disputes with the opposing parties. It is my plan and sincere
hope that we can bring all of this to a close and we will continue to work toward that goal.

~
Daena G. Ramsey

DGRldm
19.01.11 (433.0002)

cc: Via Email: Patrick.Maloney@jlteizart{ord.com
Patrick J. Maloney, Esq.
Claims Consultant, Hartford Financial Products

Andrew Gardner [firm]
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total
Dallas District Dallas County Collin District U.S. District 5th District Texas Supreme

2 1 2 2 11 3 21
DC-16-03141 CC-16-01803-B 417-05741-2017 3:16-cv-00918-D 05-17-01286-CV 17-1032
DC-18-05278 296-05741-2017 3:16-cv-01019-D-BF 05-17-01365-CV 18-0479

05-17-01467-CV 19-0041
05-17-01492-CV
05-18-00382-CV
05-18-00395-CV
05-18-00553-CV
05-18-00559-CV
05-19-000422-CV
05-19-000607-CV
05-19-001111-CV
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